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FOR THE COUNCIL MEETING OF AUGUST 4, 2009 

COUNCIL AGENDA REPORT 

August 4, 2009 

TO: City Council 

FROM: Planning Commission 
Prepared by: Lawrence W. Appel, Director of Community Development 

SUBJECT: DEVELOPMENT AGREEMENT FOR THE WINDSET FARMS PROJECT 
TO ALLOW THE PHASED DEFERRAL OF PUBLIC INFRASTRUCTURE 
IMPROVEMENTS, FILE NOS. SP-2009-015 AND E-2009-017 

RECOMMENDATION: 

That the City Council: 

1. 

2. 

SUMMARY: 

Adopt a resolution authorizing the filing of a Mitigated Negative 
Declaration of environmental impact. E-2009-017, and adopt the Mitigation 
Monitoring Program (Exhibit B of the Environmental Resolution) for the 
Windset Farms Project, U-2009-013. SP-2009-015 (Exhibits A and B of 
Resolution); and 

Introduce an ordinance approving a Development Agreement with the 
property owner to allow the phased deferral of public infrastructure 
improvements (Attachment 4). 

The applicant. Mr. Steven Newell. President and CEO of Windset Farms. and the 
property owner, Mr. Nick Tompkins. NKT O'Donnell, LLC are proposing to enter into a 
Development Agreement with the City Council of the City of Santa Maria to allow the 
deferral of certain public infrastructure improvements that are required by Chapter 12-28 
of the Santa Maria Municipal Code. The Development Agreement would facilitate 
construction of the phased greenhouse and packing facility project without construction 
of all off-site public infrastructure improvements during the first phase. (A Conditional 
Use Permit is also required to authorize the development.) 

BACKGROUND: 

On April 24. 2009. the applicant. Mr. Steven Newell. submitted an application for a 
Conditional Use Permit to allow the phased construction of the Windset Farms project, a 
hydroponic production agricultural enterprise. including: four greenhouses totaling 
approximately 5.7 million square feet; a 140.000 square foot produce packing facility; 
four caretaker units; supporting water storage tanks; driveways; parking; landscaping 
and other supporting infrastructure in the following three zoning districts: OS (Open 
Space) on 145.5 acres; PD/CM (Planned DevelopmenUCommercial Manufacturing) on 
47.4 acres and PD/M-2 (Planned Development/General Manufacturing) on 28.7 acres. 
of a 221.6 acre parcel located on the east side of Black Road (Attachments 1 and 2 -
Vicinity Map and Site Plan), Assessor's Parcel No. 117-310-002. As a part of the 
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application, the property owner, Mr. Nick Tompkins, is requesting that the City Council • 
enter into a Development Agreement to permit the deferral of public infrastructure 
improvements required by the Santa Maria Municipal Code. 

DISCUSSION: 

Environmental Consideration: 
An initial study/mitigated negative declaration was prepared for the project (Exhibit A of 
the Environmental Resolution) and was circulated on May 28, 2009 and re-circulated on 
July 2, 2009. Mitigation measures are included in the conditions of approval in the 
preliminary draft of the Conditional Use Permit, U-2009-013, and the Mitigation 
Monitoring Program (Exhibit B to the Environmental Resolution). 

On July 20, 2009, the Santa Barbara County Air Pollution Control District (APCD) 
requested certain changes to the proposed air quality mitigation measures, as originally 
presented in the Re-circulated Mitigated Negative Declaration dated July 2, 2009. 

City staff has worked closely with the California Department of Transportation (Caltrans) 
District 5 and APCD to ensure that the revised text addresses those agencies' 
concerns. The attached environmental document provides clarification and makes 
textual modifications to the previous MND as recommended by APCD and Caltrans and 
noted below: 

• As requested by APCD staff, the Revised MND provides a more detailed 
background air quality discussion of the Windset Farms boiler emissions and C02 
truck delivery. Minor refinements to the mitigation measures were added to 
better reflect current APCD terminology. 

• As requested by Caltrans staff, the traffic study has been clarified to include more 
background information, including discussion to clarify how truck trips were 
analyzed and how potential Level of Service (LOS) impacts to the Black Road
West Main Street intersection were analyzed. Minor changes were made to the 
MND to better reflect these clarifications. 

In accordance with Section 15074.1 of the CEQA Guidelines, the City, as lead agency, 
hereby adopts these mitigation measures as equivalent or more effective, as presented 
in Exhibit B. 

Project Description: 
The proposed full build-out project involves 178 acres of the entire 221.65 acre site. 
The project is proposed to include three phases. 

A. The first phase would develop the 75 acres of the site adjacent to Black Road. 
Phase 1 would develop 34% of the site, and so qualifies for the exemption in 
Santa Maria Municipal Code Section 12-28.01(d). On July 15, 2009, the 
Planning Commission adopted Resolution No. 2548 (Attachment 3) 
recommending that the City Council approve and execute the Development 
Agreement. 

B. Phase 2 would develop the next easterly 34.2 acres of the site. 

C. Phase 3 would develop the next easterly 33.1 acres. 
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D. Phase 4 would develop the remaining 79.4 acres adjacent to "E" Street. The 
Phase 4 land would be the site of the 6.2 acre storm water retention basin to 
serve the Phase 1 improvements (Attachment 2 - Site Map). 

The timing of Phases 2, 3, and 4 are unspecified. 

The proposed project site is bounded by Black Road on its west, Sonya Lane on its 
north, "E" Street on its east, and Carmen Lane on its south. These roadways are shown 
on the General Plan Circulation Element, and on draft versions of the Area 9 Specific 
Plan. Black Road is an operating public roadway, with two lanes of asphalt and 
shoulders. Carmen Lane, Sonya Lane, and "E" Street are planned roadways. 

Public Infrastructure Required by Code: 
Chapter 12-28 of the Santa Maria Municipal Code states that "No building permit shall 
be issued to any parcel of land unless the parcel meets the requirements of a building 
site with full public improvements, .... or unless adequate security to accomplish all the 
required improvements has been deposited with the City." Furthermore, "The security 
must specify that all the required improvements will be installed prior to occupancy." 

Public improvements are defined in the code as access to a public street or easement, 
and all physical improvements needed for orderly development, namely curb, gutter, 
sidewalk, alleys, street trees, street signs, street lights, and all utilities, including 
drainage, sewer, and water. 

• Exemption Permitted: 

• 

The Municipal Code also includes an exemption that is applicable to this project. If the 
development of a single parcel greater than one acre in size comprises less than 50% 
of the entire parcel, then only the public improvements on the side of the site to be 
developed need to be installed. 

In order to provide for orderly development, the City of Santa Maria requires each 
development applicant to provide public infrastructure improvements to achieve certain 
desirable objectives in the interest of public safety. Wider roadways accommodate new 
shipping and other transportation demands that come with new development. Curbs 
and gutters collect and direct roadway water away from travel lanes and protect the 
roadway from water damage. Street lights provide illumination of the roadway and 
surrounding urban development for both traffic safety and neighborhood safety. All of 
these improvements benefit the public in direct relation to the impacts created by the 
development, and all these improvements assist law enforcement in their efforts to 
protect the public and provide for public safety. 

Therefore, the project location and configuration require that the project install full public 
improvements on four roadway frontages on Black Road, Carmen Lane, Sonya Lane, 
and "E" Street. The standard improvements required by the Municipal Code would 
include fully operational roadways one-half width of standard plus 12 feet, curb, gutter, 
sidewalk, street lights, signs, street trees, drainage systems, sewer systems, water 
systems, and all dry utilities, etc. As a point of clarification, the General Plan Circulation 
Element map also shows a north-south secondary arterial roadway that would bisect 
this parcel. This roadway is known as "F" Street, although it is not included in the text of 
the Circulation Element, and it is not identified by name in the map. Staff believes the 
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roadway to be unnecessary to proper circulation in this area. The project will not be • 
required to build this roadway. 

Applicant's Proposal: 
The applicant has proposed to NOT install all public improvements along the project 
site's frontages on Carmen Lane, Sonya Lane, and "E" Street. Two reasons are given 
for this proposal. First, the improvements are expensive. The applicant claims that the 
cost of these improvements will make the project economically infeasible. Second, the 
improvements would be unnecessary at this time. These improvements would be 
necessary once other properties in the area develop. 

The applicant proposes to defer all of the public improvements on Carmen Lane, Sonya 
Lane, and "E" Street, thereby taking advantage of the exemption under Santa Maria 
Municipal Code (SMMC) 12-28.01(d). However, the applicant agrees to install frontage 
improvements on Black Road. 

Development Agreement as the Way to Excuse Code Compliance: 
A Development Agreement is a legal mechanism by which a local agency may grant 
certain concessions to a developer and property owner in exchange for certain 
guarantees, dedications or offers of dedication, and other considerations. The 
agreement is between the City Council and the property owner. However, for clarity the 
project developer is also referenced. 

The following facts about Development Agreements are provided by the City Attorney's 
office: 

1. Cities may enter into a Development Agreement with any person who has a "legal 
or equitable interest" in property for the development of that property. 
[Government Code §65865(a).] 

2. Development Agreements are authorized as soon as the government and 
developer are required to make significant financial and personnel commitments to 
a project. [Santa Margarita Area Residents Together v. San Luis Obispo County 
(App. 2 Dist. 2000) 84 Cal.App.4th 221, rehearing denied, review denied.] 

3. The Development Agreement Statute should be given a liberal construction to 
encompass agreements that substantially comply with its terms and conditions, 
and achieve its essential objectives. [!QJ 

4. Development Agreements must contain requirements for periodic review, at least 
once every 12 months. The City may terminate an agreement if it finds, based on 
substantial evidence, that the applicant or successor has not complied in good 
faith with its terms and conditions. [Government Code §65865.1] 

5. Required contents [Government Code §65865.2]: 

a. Duration of agreement 

b. Permitted uses of the property 

c. Density or intensity of property use 
d. Maximum size and height of buildings 

e. Provisions for dedication of land for public purposes 

• 
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6. Permissible contents [!QJ: 

a. Conditions, terms, restrictions, and requirements for subsequent 
discretionary actions 

b. Construction to be commenced within a certain time or any project phase 
be completed within a specified time 

c. Terms and conditions regarding applicant financing of necessary public 
facilities and reimbursement over time 

7. Regulations applicable to Development Agreements [Government Code §65866]: 

a. Those in force when the agreement is signed, unless the agreement 
provides differently 

b. City can apply new regulations that don't conflict 

c. City can deny or conditionally approve any subsequent development 
project application based on those existing or new regulations 

8. Processing Requirements [Government Code §65867]: 

a. Public hearing before Planning Commission and City Council 

b. Notice pursuant to Government Code §§65090 and 65091 

9. Approval is by ordinance and approval must be consistent with the general plan 
and any applicable specific plan [Government Code §65867.5.] 

10. Agreement must be recorded within 10 days after approval, and runs with the land 
[Government Code §65868.5] 

Planning Commission Recommendation: 
On July 1, 2009, the Planning Commission opened a public hearing to review the draft 
initial study/mitigated negative declaration, E-2009-017, in association with Conditional 
Use Permit U-2009-013. The Planning Commission continued the public hearing to 
August 19, 2009 to allow the Planning Commission and City Council time to consider the 
Development Agreement and for further public review and subsequent approval of the 
revised mitigated negative declaration. 

On July 15, 2009, the Planning Commission adopted Resolution No. 2548, on a 5-0 vote, 
recommending (1) that the City Council approve the revised mitigated negative 
declaration, and (2) approve and execute the Development Agreement with the property 
owner to allow the phased deferral of public infrastructure improvements (Attachment 
3). 

Prior to Planning Commission action, the Department of Public Works, Engineering 
Division, presented a list of changes to the draft Development Agreement which the 
Planning Commission incorporated into their motion for City Council approval. 

At the conclusion of the public hearing, the Planning Commission added two final 
modifications: (1) In response to the applicant's request that the timeframe of the 
Development Agreement be extended from a period of 18 months to a period of ten 
years, the Planning Commission recommended that the timeframe of the Development 
Agreement be modified to an unspecified timeframe to be developed by staff; and (2) 
the Planning Commission also recommended that the minimum wage paid to 
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employees be increased from $0.50 over the established minimum wage of $8.75 per • 
hour to a minimum of $1.00 over minimum wage, or a minimum wage of $9.75 per hour. 
The Planning Commission noted that this is the minimum wage paid by Agro-Jal, a 
competing agricultural business. 

The revised draft Development Agreement incorporating the changes as recommended 
for approval by the Planning Commission is attached as Attachment 4. 

Staffs Analysis and Recommendations: 
Staff agrees with the applicant's proposal not to install public improvements on Carmen 
Lane, Sonya Lane, and "En Street at occupancy of Phase 1. Therefore, staff proposes 
that the City enter into a Development Agreement with the property owner of the project 
site so that City will be assured that the improvements required by the Municipal Code 
will be installed, and so that the Building Division may issue a building permit for the 
project. The Development Agreement identifies the concessions that the City is willing 
to grant to the developer, the proposed phasing and timing of the project, the proposed 
phasing and timing of the installation of the public improvements, the security provided 
by the developer to guarantee the public improvements, any other benefits that the 
project will deliver to the City, and any other costs that the project may impose on the 
City. 

Other Considerations: 
There are other aspects of the proposed project that warrant consideration. This project 
could be characterized as a "hybrid" development. The land use characteristic of 90% 
of the project is agricultural, yet the remaining 10% includes a significant industrial 
component in the processing and shipping function. Also, the project site is within the 
City limits, in an area that the City Council has designated its future industrial 
development zone: Area 9. The project is economically desirable, and proposes the 
use of high technology to increase production and quality of produce products. The 
composition and location of the project suggests that decision makers would desire 
flexibility in considering what conditions are appropriate for the project, and this flexibility 
would be in the best interest of the community. 

Benefits to the City: 
A. The proposed project gains support from the claims made by the applicant about 

the project's economic benefits to the City of Santa Maria. The applicant states 
that the project will employ approximately 200 persons with Phase 1 and up to 400 
at build-out. These jobs are stated to pay higher wages than the normal 
agricultural wage, and there is the possibility that more jobs will be created with the 
expansion of the facility in future phases. 

B. Additionally, the project has the potential to spur adjacent properties to begin 
development in the area, with the commensurate potential to create additional 
employment within the City of Santa Maria. The project utilizes technological 
advances in hydroponic farming which could encourage others to invest in local 
development ventures. These aspects of the project would have a positive impact 
to the business community of Santa Maria. 

• 
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C. Another benefit of the project is the waste diversion credit that the City can claim. 
The project will create agricultural vegetative waste which will be sent to a 
composting facility. The City can claim credit toward its man Development 
Agreementted waste diversion goals if the City performs the waste collection. 

D. The project also will have a positive impact on water quality. The greenhouse 
structures will preclude agricultural irrigation runoff and percolation, and associated 
groundwater impacts as a result of pesticides and fertilizers. Therefore, the City 
can claim credit for improvement to groundwater quality from the project. 

Development Agreement Content: 
The applicant proposes to construct and operate the project business in three phases, with 
a fourth phase constituting the remaining property. Therefore, the Development 
Agreement facilitates the applicant's request to phase the installation of public 
improvements. It is important to note that the Development Agreement does not waive 
any requirement of the Municipal Code. The Development Agreement defers these 
requirements in exchange for benefits to the City. 

The proposed development included in Phase 1 qualifies for the exemption identified in 
SMMC Chapter 12-28, so staff recommends that the DEVELOPMENT AGREEMENT 
include a provision that only the Black Road right of way dedications and public frontage 
improvements be installed with Phase 1, and that a building permit be issued for Phase 1. 
Sidewalk on Black Road, and public utilities such as sewer, water, and storm drainage 
systems in Black Road, would not be required to be installed with Phase 1. These would 
be deferred until future development of adjacent properties occurs. 

However, staff recommends that irrevocable offers of dedication be delivered to the City 
for the project frontage rights of way for Carmen Lane, Sonya Lane, and "E" Street. In 
addition, staff recommends that the developer agree to convey temporary easements for 
construction of utilities or other improvements to any person who would require them for 
development. This would facilitate construction of proper infrastructure if a nearby owner 
wishes to develop before the developer proceeds with Phase 4. Staff does not 
recommend an irrevocable offer of dedication for UF" Street. 

Furthermore, Phases 2 and 3 impose minimal additional impacts on the public for public 
infrastructure. Therefore, staff recommends that only the sidewalk on Black Road be 
added as a condition of Phase 2, and that the Building Division be allowed to issue a 
building permit for Phase 2. 

When adjacent properties develop, each will be required to install public improvements on 
Black Road, Carmen Lane, Sonya Lane, and "E" Street. Staff recommends that, at the 
time of development of those adjacent parcels, the applicant be required to install frontage 
improvements to match those installed by the adjacent parcel. 

In exchange for these concessions, the applicant has agreed to: 

• provide improvement security to guarantee the construction of the public 
improvements being deferred; the security would be provided and maintained at 
a rate which reflects the most expensive frontage still to be constructed; 

• construct public improvements upon development of adjacent parcels; 

• provide economic development activities including providing up to 400 new jobs 
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at no less than $1.00 per hour above California Minimum Hourly Wage, or higher, -
plus health benefrts; ,., 

• provide Development Agreement to the City of Santa Maria on green waste 
collected and diverted to composting; 

• build greenhouse structures on 130 acres of land that will prevent storm and 
irrigation water infiltration from impacting the receiving waters of the ground 
water basin due to percolation of agricultural wastes; 

• create a developed property that will maximize retention of storm water, and be 
in compliance with State regulations; 

• pay Growth Mitigation Fees at the applicable rate at the time of development. 
The fees are currently estimated at $620,760.00 (140,000 SF @ $4.434/SF). The 
City shall allow the payment of fees over a five-year period of time at the average 
annual interest rate of the Local Agency Investment Fund. Provide financial 
security to guarantee payment of the fees; 

• label all produce "Product of Santa Maria, CA, USA (www.santamaria.com); 

• contribute this property's fair share for the preparation of the environmental 
documents for the Area 9 Specific Plan. 

The cost estimate for the required improvements is more than $2,000,000, Staff does 
not recommend the installation of Carmen Lane, Sonya Lane, or "E" Street with this 
development project. The installation of these roadways is not necessary with this initial e 
urban development in Area 9. However, the project will be a business operation 
adjacent to an existing public roadway. The public will come in contact with the 
development at the property line on Black Road. 

SUMMARY I NEXT STEPS IN THE PROCESS: 

The Conditional Use Permit for the Windset Farms Project, U-2009-013, was heard by 
the Planning Commission on July 1, 2009, with no action taken, and continued to its 
meeting on August 19, 2009, pending City Council action on the Development 
Agreement. 

Alternatives: 

A. Amend the existing Development Agreement. The City Council could choose to 
amend any portion of the Development Agreement. 

B. 

Potential Effects: This action would likely cause delay to the project timing. As a 
first step, staff would have to revise the Development Agreement and the 
amended agreement would likely be continued to a future City Council public 
hearing. Additional environmental review could result if the changes were not 
minor in nature. 

Deny the Development Agreement. The City Council may deny the Development 
Agreement which would mean that development of the Wind set Farms 
agriculture production facility would be required to install all of the requisite 
infrastructure improvements, typically required by a development prior to 
occupancy of the first phase. 

e 
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Potential Effects: The applicant has advocated that a denial would make the 
project financially infeasible and that the project would not proceed as is currently 
envisioned, If the project were not developed, the 261 acre parcel would remain 
for consideration as a part of the Area 9 Specific Plan process. Row crop 
farming could resume at any time, 

Fiscal Considerations: 
As stated above, under the discussion of Benefits to the City, the Development 
Agreement would defer and not waive the requirements for certain public infrastructure 
improvements, Therefore, no adverse fiscal impacts are anticipated to occur. Also as 
stated, the applicant has advocated that the Phase 1 development will bring 
approximately 200 new agricultural jobs to the area, These jobs are stated to pay 
higher wages than the normal agricultural wage, and there is the possibility that more 
jobs will be created with the expansion of the facility in later phases. 

Impact to the Community: 
Given the location of the project, in a generally undeveloped and rural portion of the 
City, there are no adverse impacts to the community as a result of the proposal. The 
project could be anticipated to be a catalyst to spur development within the Area 9 
Specific Plan area. 

Director of Community Development 

ATTACHMENTS: 
Attachment 1 - Vicinity Map 
Attachment 2 - Site Plan 
Attachment 3 - Planning Commission Resolution No. 2548 
Attachment 4 - Department of Public Works, Engineering Division, Development Agreement 
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RESOLUTION NO. 2548 

A RESOLUTION OF THE PLANNING COMMISSION OF THE 
CITY OF SANTA MARIA, CALIFORNIA, RECOMMENDING TO 

THE CITY COUNCIL ENTER INTO A DEVELOPMENT 
AGREEMENT WITH NKT O'DONNELL, LLC FOR WINDSET 

FARMS, SP-2009-015, E-2009-017 

WHEREAS, the Planning Commission of the City of Santa Maria held a 
regularly scheduled public hearing on July 15, 2009, for the purpose of review and 
recommendation to the City Council regarding a mitigated negative declaration and a 
development agreement with NKT O'Donnell, LLC for the Windset Farms project, SP-2009-
015, E-2009-017; and 

WHEREAS, notices of said public hearing were made at the time and in the 
manner required by law; and 

WHEREAS, the development agreement was prepared in accordance with 
the statutory requirements of California Government Code (Sections 65864 through 
65869.5); and 

WHEREAS, the proposed project implements the requirements of Policy 
L.U.2 of the Land Use Element of the General Plan relating to construction of infrastructure 
and urban services, and Policy C.1.a, Policy C.2.a, and Policy C.3.b of the Circulation 
Element of the General Plan relating to construction of circulation; and 

WHEREAS, the Planning Commission of the City of Santa Maria has 
reviewed and considered I nitial Study/Mitigated Negative Declaration E-2009-0 17, 
incorporated herein by reference; and 

WHEREAS, at the completion of the public hearing, the Planning 
Commission duly considered all evidence presented at said hearing, including evidence 
presented in the staff report; and 

WHEREAS, the Planning Commission finds as follows: 

• The proposed project is consistent with the General Plan in that it 
provides for financing and construction of improvements, 
infrastructure, and urban services mandated by the General Plan; and 

• The development agreement implements the requirements of the 
Circulation Element of the General Plan by providing for construction 
of improvements mandated by this Plan, namely construction of the 
frontage improvements on Black Road, Sonya Lane, Carmen Lane, 
and "E" Street. 

ATTACHMENT 3 
PLANNING COMMISSION 

RESOLUTION NO. 2548 
SP-2009-015 

AUGUST 4, 2009 



NOW, THEREFORE, BE IT RESOLVED that the Planning Commission of the City 
of Santa Maria recommends to the City Council that the City Council file the mitigated 
negative declaration E-2009-017 and enter into a Development Agreement for NKT • 
O'Donnell, LLC for the Windset Farms Project (Attachment 1). 

PROJECT DESCRIPTION 

The Development Agreement with NKY O'Donnell, LLC for the 
Windset Farms Project, for the deferral and phasing of the 
public infrastructure required by the Zoning Ordinance of the 
Municipal Code, on Black Road, Carmen Lane, Sonya Lane, 
and "E" Street. The First Phase of the project will receive a 
building permit and occupancy, based upon meeting all 
applicable requirements for such, and based upon construction 
of required frontage improvements on Black Road (excepting 
sidewalk on Black Road). 

PASSED AND ADOPTED at a regular meeting of the Planning Commission of the 
City of Santa Maria held July 15, 2009, by the following roll call vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAINED: 

ATTEST: 

PEGGY WOODS, ASSISTANT SECRETARY 
City Planning Commission 

MICHAEL W. MOATS, CHAIRMAN 
City Planning Commission 

• 

• 
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Recording requested by: 
City of Santa Maria 

When recorded mail to: 
Santa Maria City Clerk 
110 E. Cook Street, Room 6 
Santa Maria, CA 93454 

ATTACHMENT 4 
DEVELOPMENT AGREEMENT 

SP-2009-015 
AUGUST 4, 2009 

DEVELOPMENT AGREEMENT 
FOR WINDSET FARMS PROJECT 

THIS DEVELOPMENT AGREEMENT ("Agreement") is made and entered in the City of 
Santa Maria on this day of , 2009, by and between CITY OF SANTA 
MARIA, a California municipal corporation and charter city (hereinafter referred to as "CITY"); 
and NKT O'Donnel/, LLC, a California limited liability company and WINDSET FARMS 
(CALIFORNIA) INC., a California Corporation (hereinafter col/ectively referred to as 
"DEVELOPER") 

RECITALS: 

WHEREAS, due to the lack of certainty in the approval of development projects, there 
can result a waste of resources, an escalation in the cost of development, a discouragement in 
investment and a reduced commitment to comprehensive planning which would hinder 
maXimum effective utilization of resources at the least economic cost to the public; and 

WHEREAS, California Government Code §§65864-65869.5 were therefore enacted 
authorizing local agencies to enter into binding development agreements with persons having 
legal or equitable interests in real property for the development of such property; and 

WHEREAS, it is the intent of CITY and DEVELOPER to establish certain development 
rights and responsibilities in the Property and considerations related to property dedications, 
public and private improvements, and financing which are or will be the subject of project 
development applications as wel/ as this Development Agreement; and 

WHEREAS, pursuant to California Government Code §65865 CITY has adopted and by 
this agreement does adopt rules and regulations establishing procedures and requirements for 
consideration of development agreements; and 

WHEREAS, DEVELOPER NKT O'Donnel/, LLC, is the holder of a legal or equitable 
interest in the undeveloped real Property which is the subject of this Agreement, described as 
Assessor's Parcel Number 117-310-002, and more particularly described in Exhibit "A" hereto 
(the "Property"); and 

WHEREAS, DEVELOPER proposes to defer construction of public improvements for a 
project known as Wind set Farms, and for which DEVELOPER has development project 
applications on file with the file numbers SP-2009-015, E-2009-017, and U-2009-013; and 

WINDSET FARMS DEVELOPMENT AGREEMENT - 1 - AUGUST 4, 2009 



WHEREAS, in return for deferred construction of public improvements, CITY desires 
that DEVELOPER perform specified economic and innovative environmental activities in • 
connection with Windset Farms, specifically that DEVELOPER: provide adequate 
improvement security to guarantee the construction of the public improvements being deferred; 
construct public improvements upon development of adjacent parcels; provide economic 
development activities including providing 400 new jobs at $1.00 per hour above California 
Minimum Hourly Wage, or higher, as well as health care benefits; allow the City to collect solid 
waste refuse, but divert agricultural green waste material produced on the project site to 
composting; prevent 130 acres of land from impacting the ground water basin due to 
percolation of agricultural wastes; discharge storm water in compliance with NPDES 
regulation; and other benefits to the City; Windset Farms will work with the City of Santa Maria 
in reporting to the State the diversion of green waste for the City landfill to composting 
facilities; and 

WHEREAS, Windset Farms is a central part of the planning and development of Area 9. 
The 221.65 acre site is in the middle of Area 9 and has a number of development constraints: 
most of the site is designated OS (Open space), which does not allow industrial development; 
part of the site is under the clear zone of the Santa Maria Airport, which limits the density of 
workers; the site has 14 oil wells and related sumps (which are currently being mapped and 
cleaned per City and County review); and currently the only City infrastructure is the frontage 
of Black Road; and 

WHEREAS, the applicant represents that the Windset Farms project benefits the local 
environment. The site has historically been used for agricultural row crops on non-prime soils 
(Class IV and VI levels). Windset Farms Greenhouses will continue the agriculturally related • 
use of the Property while improving air quality by eliminating discing and spraying four times a 
year. The project will reduce fertilizer, pesticide, and other chemicals on the site. The project 
is designed to recycle irrigation water, thereby reducing water use compared to existing 
agriculture. The project will provide a produce yield per acre that is greater in volume and of 
higher quality than traditional agriculture; and 

WHEREAS, assurance to DEVELOPER that DEVELOPER may proceed with the 
Windset Farms Project in accordance with specified regulations will strengthen the public 
planning process, encourage private participation in comprehensive planning and reduce the 
economic cost of development; and 

WHEREAS, DEVELOPER and CITY can accomplish their mutual goals by entering into 
an Agreement pursuant to Government Code §65864 et. seq.; and 

WHEREAS, the Planning Commission has found that this Agreement is consistent with 
the General Plan, and any applicable specific plan; and 

WHEREAS, on July 15, 2009, following public hearing, the Planning Commission of 
CITY adopted Resolution No. 2548, recommending to the City Council approval of this 
Agreement; 
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NOW THEREFORE, with reference to the foregoing recitals and in consideration of the 
mutual promises, obligations and covenants herein contained, the CITY and DEVELOPER 
hereto agree as follows: 

1. APPLICABLE RULES AND REGULATIONS 

a. State Law. Government Code §65866 provides that the zoning 
regulations in force on the date a development agreement is executed apply to the project, 
except as otherwise specified. DEVELOPER wishes to defer construction of required public 
improvements as specified by this Agreement, instead of constructing them as required by the 
zoning ordinance of the City of Santa Maria. 

b. Rules, Regulations, Specifications, and Policies. The rules, 
regulations, specifications, and official policies governing design, improvements, and 
construction standards applicable to development of the Property subject to this Agreement 
shall be those specified in this Agreement. Where not addressed by this Agreement or not in 
conflict with this Agreement, the current Santa Maria zoning ordinance shall control. This 
Agreement does NOT operate to keep in force those zoning regulations existing on its effective 
date. This Agreement does NOT grant any development concession other than those 
specified herein. 

c. Effective Date. The effective date of this Agreement is the date it is 
adopted by the City Council of the CITY. 

2. INTEREST OF DEVELOPER; DEFINITION OF DEVELOPER 
DEVELOPER NKT O'Donnell, LLC, represents that, as of the effective date, it 

has a legal or equitable interest in the Property, subject to encumbrances, easements, 
covenants, conditions, restrictions and other matters of record. 

As used in this Agreement, DEVELOPER is the fee Owner or holder of a legal or 
equitable interest in the Property. In addition, unless stated specifically to be otherwise, 
DEVELOPER also includes the holder of a ground lease over the Property. Unless the 
partners amend this Agreement, the ground lessee is Windset Farms (California) Inc. 

3. BINDING EFFECT OF AGREEMENT 
The burdens of this Agreement shall bind, and its benefits inure to the 

successors-in-interest to, the CITY and DEVELOPER hereto. 

4. RELATIONSHIP TO CITY AND DEVELOPER 
It is understood that the contractual relationship between the parties created 

hereunder is that DEVELOPER is an independent contractor and not an agent of the CITY. 
Nothing contained herein or in any document executed in connection herewith shall be 
construed as making the CITY and DEVELOPER joint venturers or partners in the Project. 

5. PERMITTED USES OF PROPERTY 

a. Permitted Uses; Intensity of Uses; Maximum Size and Height of 
Buildings. The parties hereby agree that for the term of this Agreement the permitted uses, 
and the density (intensity of use) shall be those stated in the current Santa Maria General Plan 
("General Plan") and the Zoning Ordinance (collectively, the "Applicable Land Use 
Regulations"), and in this Agreement. DEVELOPER shall have those benefits granted and 
obligations created to permit development of the Property in accordance with the Applicable 
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Land Use Regulations and this Agreement. Without limiting the generality of the foregoing, the 
maximum total number, density, intensity, maximum height and size of development permitted 
hereunder shall be governed by the Applicable Land Use Regulations and this Agreement. • 

b, Entitlement to Defer Installation of Public Improvements, The 
DEVELOPER is hereby granted, as of the Effective Date of this Agreement, the vested right to 
defer installation of specified public improvements for the Windset Farms Project, as described 
in application U-2009-013, as specified herein. This agreement vests no other rights and 
specifically does NOT grant the Conditional Use Permit requested by application U-2009-013. 

c. Changes in State or Federal Law. In the event of the enactment or 
amendment of any statewide law or regulation or any federal law or regulation, which 
enactment or amendment prohibits or precludes the performance of any term or provision of 
this Agreement, or which renders economically infeasible further development of the Windset 
Farms Project, then DEVELOPER, at DEVELOPER'S option, may terminate this Agreement 
with no further liability to CITY. 

6. REQUIRED IMPROVEMENTS AND TIMING 

The Project is proposed to be developed in four phases. Phase 1 will develop 75 acres 
adjacent to Black Road. Phase 2 will develop 34.2 acres just east of Phase 1. Phase 3 will 
develop 33.1 acres just east of Phase 2. Phase 4 will develop the remaining 79.4 acres, 
except that 6.2 acres of this land will be used to build a storm water retention basin to serve 
Phases 1, 2, & 3. 

The following public improvements shall be installed prior to occupancy of Phase 1 of 
the project: 

Black Road: provide roadway and public utility easement dedication, and frontage 
improvements at the project frontage on Black Road between Carmen Lane and Sonya 
Lane. Frontage improvements shall consist of roadway widening to create two through 
travel lanes of asphalt roadway and an 8-ft. bikeway, per City standards, left turn lanes at 
future Sonya Lane and future Carmen Lane, curb, gutter, streetlights, and roadway signs 
and striping. These improvements shall be installed acceptably prior to occupancy of 
Phase 1 of the project. 

Carmen Lane: provide irrevocable offer of dedication for roadway and public utility 
easement dedication for project frontage on future Carmen Lane. 

Sonya Lane: provide irrevocable offer of dedication for roadway and public utility 
easement dedication for project frontage on future Sonya Lane. 

"E" Street: provide irrevocable offer of dedication for roadway and public utility easement 
dedication for project frontage on future "E" Street. 

The following public improvements shall be installed prior to occupancy of Phase 3 of 
the project: 

Black Road: 5.5 ft. wide sidewalk from Carmen Lane to Sonya Lane, and handicap 
ramps. 

• 

The following public improvements shall be installed prior to occupancy of Phase 4 of • 
the project: 

Carmen Lane: Frontage improvements, including half street plus 12 feet, curb, gutter, 
Sidewalk, streetlights, street signs, handicap ramps. 
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Sonya Lane: Frontage improvements, including half street plus 12 feet, curb, gutter, 
sidewalk, streetlights, street signs, handicap ramps. 

"E" Street: Frontage improvements, including half street plus 12 feet, curb, gutter, 
sidewalk, streetlights, street signs, handicap ramps. 

The following public improvements shall be installed with the construction of any 
portion of Carmen Lane, Sonya Lane, "E" Street, or Black Road adjacent to the 
Property: 

Carmen L<lne, Sonya Lane, "E" Street, and Black Road - DEVELOPER of APN 117-
310-002 shall install frontage improvements, including half-street plus 12 feet. curb, gutter, 
sidewalk, streetlights, street signs, and handicap ramps; and pay for its proportionate share 
of the costs of, or shall install, water, sewer, and drainage systems in conformance with the 
City's General Plan or as amended by an approved Specific Plan. At the time of installation 
and operation of these systems, DEVELOPER shall connect to these systems for domestic 
water and sewer service and pay all water and wastewater connection fees and costs in 
effect at the time of connection. 

At such time as requested by CITY, DEVELOPER shall provide a temporary construction 
easement and public utility easement for any improvements the City determines to be 
necessary on the project frontage along the future roadway alignment of Carmen Lane, 
Sonya Lane, "E" Street and Black Road. 

7. SECURITY FOR CONSTRUCTION OF REQUIRED IMPROVEMENTS 
Improvement Security: DEVELOPER shall provide and maintain in full force and effect during 
the term of this agreement and until release by the City following acceptance of the 
improvements plus expiration of all lien periods: 100% faithful performance, and 100% labor 
and materials bonds or other surety acceptable to the City of Santa Maria to guarantee the 
project frontage improvements and utilities on Black Road, Carmen Lane, Sonya Lane, and "En 
Street. The value of the surety shall be the equal to the estimate of the cost to construct full 
frontage improvements, including utilities and a 10% contingency, for the greatest value of 
work for one of the project frontages (Black Road, Carmen Lane, Sonya Lane, or "En Street). 
The surety shall remain in place until the total estimated cost of all remaining work on the 
Property frontages is less than the value of the surety. At that time, DEVELOPER may request 
a reduction in the surety to a value adequate to complete the improvements, plus an 
appropriate contingency. The Director of Public Works or designee may approve improvement 
security reductions as provided by Title 11, Chapter 8, of the Santa Maria Municipal Code. 

8. CONSIDERATION FOR DEFERRAL OF REQUIRED IMPROVEMENTS 

In exchange for the above deferral of required public improvements, DEVELOPER shall: 

a) Contract with the City of Santa Maria, and no other entity, for collection of 
recycling and solid waste refuse. Windset Farms will be charged a fee to 
cover all City costs associated will this service. The City does not currently 
have a commercial collection agriculture green waste program, but 
Windset Farms shall be responsible to ensure that any generated 
agriculture green waste on project site be separated from the refuse the 
City will collect. The separated agriculture green waste must be brought 
to a composting facility in order to comply with City recycling diversion 
mandates. "Agriculture green waste" are materials of plant origin and 
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shall include but not limited to plant, leaves, trimming, weeds and 
prunings. Upon request by City, Windset Farms shall provide weight 
tickets and summaries of transported agriculture green waste showing • 
material was composted. Contractor selection and any fees for agriculture 
green waste separation, collection, transportation and composting shall be 
the responsibility of Windset Farms. Windset Farms shall also pay any 
separation and composting fees incurred by City along with potential fines 
by City should any agriculture green waste be part of the City collected 
refuse collection services. 

b) In order to improve groundwater quality, permit no pesticides or fertilizers 
to percolate into the ground. 

c) Employ approximately 200 persons with Phase I and up to 400 persons at 
build-out, pay wages at no less than $1.00 per hour above the California 
Minimum Hourly Wage, and provide health care benefits. 

d) Pay applicable growth mitigation fees per the Santa Maria MuniCipal 
Code. The fees are currently estimated at $620,760.00 (140,000 SF @ 
$4.434/SF). City Council may consider allowing qualifying commercial and 
industrial development the ability to pay growth mitigation fees as outlined 
in the current fee schedule over a period of time. The maximum amount 
of time for payback shall be five (5) years. The payments shall be made 
yearly, and interest shall be paid. Interest calculations shall be based on 
the average annual interest rate for the Local Agency Investment Fund. 
Qualifying companies who wish to pursue this option shall sign an • 
agreement, in a form approved by the City Attorney, and shall provide 
financial security guaranteeing payment. 

e) Label all product and packaging with "Product of Santa Maria, CA, USA." 

f) Prior to occupancy of Phase I of the project, pay the specific plan fee 
representing this Property's fair share to the preparation of the 
environmental review and specific plan needed for Area 9. 

9. GENERAL PROVISIONS 
The following general provisions apply to this Agreement: 

a. Notices. All notices under this Agreement shall be in writing and 
delivered in person or sent by mail, postage prepaid and addressed as provided in this 
paragraph. Notice shall be effective on the date it is delivered in person, or, if mailed, on the 
date of deposit in the United States Mail. Notices shall be addressed as follows unless a 
written change is filed with the CITY: 

To City: 
City Director of Public Works/City Engineer 
110 South Pine Street, Suite 101 
Santa Maria, CA 93458 

To Developer: 
NKT O'Donnell, LLC 
684 Higuera Street, Suite B 
San Luis Obispo, CA 93401 

and 
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b. Compliance with Laws, etc. DEVELOPER shall comply with all laws, 
including but not limited to the rules and policies of the CITY, in performing this Agreement. 

c. Integration. This Agreement constitutes the entire agreement of the 
parties with respect to the subject matter. All modifications, amendments, or waivers of the 
terms of this Agreement must be in writing and signed by the appropriate representatives of 
the parties. 

d. Interpretation. This agreement shall be interpreted in accordance with 
the laws of the State of Califomia. 

e. Jurisdiction. Jurisdiction and venue of all disputes over the terms of this 
Agreement shall be in the County of Northern Santa Barbara, State of California. 

f. Warranty of Authority. Each person signing this Agreement on behalf of 
a party warrants that he or she has authority to do so. 

g. No Waiver. Failure to enforce with respect to a default shall not be 
construed as a waiver. 

h. Severability. The provisions of this agreement are severable. If any part 
of this Agreement is held invalid by a court of competent jurisdiction, the remainder of the 
Agreement shall remain in full force and effect unless amended or modified by mutual written 
consent of the parties. 

i. Submittals. In addition to any other submittals required by this 
Agreement, DEVELOPER shall submit copies of its current business license and current 
certificate of workers compensation coverage to the CITY before beginning work on this 
project. 

j. Prevailing Wage. If applicable, DEVELOPER and its agents, employees 
or contractors are required to pay the general prevailing wage rates of per diem wages and 
overtime and holiday wages determined by the Director of the Department of Industrial 
Relations under §1720 et seq. of the California Labor Code. The Director's determination is on 
file and open to inspection at www.dir.ca.gov and is referred to and made a part hereof; the 
wage rates therein ascertained, determined and specified are referred to and made a part 
hereof as though fully set forth herein. 

10. ANNUAL REVIEW, REMEDIES, TERMINATION 
a. Annual Review. CITY shall, at least every twelve (12) months during the 

term of this Agreement, review the extent of good faith substantial compliance by 
DEVELOPER with the terms of this Agreement. Such periodic review shall be limited in scope 
to compliance with the terms of this Agreement pursuant to California Government Code 
§65865.1. Notice of such annual review shall include the statement that any review may result 
in amendment or termination of this Agreement. A finding by CITY of good faith compliance by 
DEVELOPER with the terms of the Agreement shall conclusively determine said issue up to 
and including the date of said review. 

The CITY shall deposit in the mail to DEVELOPER a copy of all staff 
reports and--to the extent practical--related exhibits concerning contract performance, at least 
four (4) calendar days prior to any such periodic review. DEVELOPER shall be permitted an 
opportunity to be heard orally or in writing regarding its performance under this Agreement 
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before the City Council, or if the matter is referred to the CITY Planning Commission, before 
said Commission. 

b. Right to Legal Action. In addition to any other rights or remedies, either 
party may institute legal action to cure, correct, or remedy any default to enforce any covenant 
or agreement herein, or to enjoin any threatened or attempted violation. 

c. Enforced Delay - Extension of Term of Agreement. The term of this 
Agreement shall be extended for litigation attacking the validity of this Agreement, or any 
permit, ordinance, or entitlement or other action of a governmental agency necessary for the 
development of the Property pursuant to this Agreement. An extension of time for such cause 
shall accrue in the event of notice from the party claiming such extension to the other party, 
specifying the cause and commencement date of such delay. If, however, notice by the party 
claiming such extension is sent to the other party more than sixty (60) days after the 
commencement of the cause, the period shall commence to run only sixty (60) days prior to 
the giving of such notice. 

11. HOLD HARMLESS AGREEMENT 
DEVELOPER hereby releases and agrees to protect, defend, hold harmless and 

indemnify CITY, its City Council, its officers, employees, agents and assigns from and against 
all claims, injury, liability, loss, cost and expense or damage, however same may be caused, 
including all costs and reasonable attorney's fees in providing the defense to any claim arising 
from the performance of this Agreement by DEVELOPER, its agents, subcontractors and/or 
assigns. This provision is intended to be broadly construed and extends to, among other 
things, any challenge to the validity of this Agreement or anything related to its passage. 

12. COOPERATION IN THE EVENT OF LEGAL CHALLENGE 
In the event of any legal action instituted by a third party or other governmental 

entity or official challenging the validity of any provision of this Agreement, the parties hereby 
agree to cooperate in defending said action. CITY shall upon prior written notice from 
DEVELOPER reasonably cooperate and perform such acts as may be necessary or 
appropriate to assist DEVELOPER in obtaining any required approvals for the Windset Farms 
Project U-2009-013 Project from any other governmental entity or quasi-public authority having 
or acquiring jurisdiction over the Project. In the event that CITY incurs expenses in connection 
with this paragraph, DEVELOPER shall promptly reimburse such expenses upon request. 
DEVELOPER shall be entitled to seek reimbursement from third parties, including other 
governmental entities or officials, for any costs or expenses it has incurred. 

13. TERM OF AGREEMENT 
The term of this Agreement shall commence on the Effective Date and shall 

continue, unless sooner terminated pursuant to the terms hereof, for ten (10) years. Following 
the expiration of said term, this Agreement shall be deemed terminated and of no further force 
and effect; provided, such termination shall not automatically affect any right arising from any 
CITY approvals on the Windset Farms Project U-2009-013 Project, whether secured prior to, 
concurrently with, or subsequent to the Effective Date of this Agreement. 

14. FORCE MAJEURE 

In the event of changed conditions, changes in local (other than CITY), state or 
federal laws or regulations, inclement weather, delays due to strikes, inability to obtain 
materials, civil commotion, fire, acts of God, or other circumstances outside the reasonable 
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control of the parties which substantially interfere with carrying out the Windset Farms Project, 
U-2009-013, or with the ability of either party to perform its obligations under this Agreement, 
the parties agree to bargain in good faith to modify such obligations to achieve the goals and 
preserve the original intent of this Agreement. 

15. SEVERABILITY 
The unenforceability, invalidity, or illegality of any provision, covenant, condition, 

or term of this Agreement shall not render the other provisions unenforceable, invalid, or 
illegal. 

16. COUNTERPARTS 
This Agreement may be executed by the parties in counterparts, which 

counterparts shall be construed together and have the same effect as if all of the parties had 
executed the same document. 

IN WITNESS WHEREOF, CITY and DEVELOPER have executed and approved this 
Agreement as of the date set forth below: 

DATED: August __ , 2009 

CITY OF SANTA MARIA DEVELOPER, NKT O'DONNELL, LLC 

BY: BY: ---------------------------
Mayor 

ATTEST: WINDSET FARMS (CALIFORNIA) INC. 

BY: 
City Clerk 

--~--~~~~~~~---
Steven Newell, President 

APPROVED AS TO FORM: WINDSET FARMS (CALIFORNIA) INC. 

BY: 
City Attorney John Newell, Secretary 
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