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May 5,2009 

TO: 

FOR COUNCIL MEETING OF MAY 5,2009 

COUNCIL AGENDA REPORT 

FROM: 

City Council ~ 
City Manager 

SUBJECT: 

Prepared by: Director of Public Work ity Engineer 

WEST STOWELL ROAD RECONSTRUCTION 
BID NO, 2009/12 
AWARD OF BID 

RECOMMENDATION: 

That the Cny Council choose one of the following actions: 

1. Adopt Resolution 2009-~ approving a contract with Granite Construction for West 
Stowell Road Reconstruction Bid No. 2009/12; or 

2. Adopt Resolution 2009-~ rejecting all bids received for the West Stowell Road 
Reconstruction, Bid No. 2009/12; and give approval to call for bids (re
advertisement) on the plans and specifications for the West Stowell Road 
Reconstruction Bid No. 2009/12. 

BACKGROUND: 

This proposed project consists of the reconstruction of West Stowell Road from Blosser Road to 
Hanson Way. This project has been identified by the City's Pavement Management System 
(PMS), field verified, and is recommended for reconstruction by the Public Works Department. 
The proposed project is identified in the Capital Projects section of the City's FY 2008-10 budget. 

Report of the bids received is attached summarizing the detailed proposal of each of the bidders. 

Low Bid: 
High Bid: 
No. Bids Received: 
Engineer's Estimate: 
Bids Opened 2:00 p.m.: 
Time Allowed: 

PROJECT DATA 

$386,999.00 
$512,305.15 
-7-
$450,000.00 
03/17/09 
60 CALENDAR DAYS 

Signed proposals and bid bond forms are available for viewing in the Records/City Clerk office. 

After receiving bids, staff identified an irregularity in the bid of the apparent low bidder. This 
irregularity led to a determination that subsurface conditions may be different from those 
represented in the plans and specifications. The difference in conditions will impact the bids that 
were received. Based on this information, at the April 21, 2009 City Council meeting, staff 
recommended that the City Council reject all bids, direct staff to revise the project specifications 
and bid documents, and then re-advertise the project with the updated information. The City 
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Council continued the item to the May 5, 2009 meeting and directed staff to amend the agenda 
item to reflect award of the project to Granite Construction. 

DISCUSSION: 

Staff has further investigated and researched this issue, and has provided additional information 
below. Staff continues to recommend that the City Council reject all bids, direct staff to revise the 
project specifications and bid documents, and then re-advertise the project with the updated 
information that corrects the problem which resulted in the irregularity contained in the apparent 
low bid from Granite Construction. 

The Instructions to Bidders Section 1.14.A QUESTIONS ON BIDDING DOCUMENTS, ADDENDA 
provides the following guidance on when a bidder is in doubt as to the direction provided in the 
plans and specifications. It reads: 

'When a person who is preparing to submit a bid is in doubt as to the meaning of a 
statement or drawing in the bidding documents or finds discrepancies or omissions 
in the bidding documents, that person shall submit to Owner a written request for 
clarification or interpretation thereof. 

1, The person submitting a request for clarification shall deliver such request 
promptly to Owner. 

2. The request for clarification or interpretation shall be dated and shall 
identify the work; the statement or drawing that causes the inquiry; the 
documents in which they occur; the reasons for which the clarification or 
interpretation is necessary; and the person submitting the request." 

Granite Construction submitted a bid with a unit price of $0.08 per ton for Class II Aggregate 
Base. When asked by the City why the price was so low, Granite indicated it was because it 
believed no base would be needed on the job. The City's request for bids indicated a quantity of 
4,175 tons of base. Granite Construction did not submit a written request to the City for 
clarification on the intent or use of the 4,175 tons of base as required in the Instructions to 
Bidders. Granite Construction submitted its bid aware that there was a discrepancy between the 
bid request for 4,175 tons and Granite's own interpretation that no crushed base would be 
needed. According to the bidding requirements above, the bidder has an obligation to seek 
clarification on items where the bidder believes a discrepancy exists. The reason for this 
requirement is to allow the City to evaluate the questions raised, determine an appropriate 
response, and provide direction by issuing an addendum to all bidders. This procedure is 
required to provide an equal opportunity to provide bids on the same scope of work and an 
environment for fair competition among bidders. 

Granite Construction did not follow the requirements above to seek clarification on the 
discrepancy and used the discrepancy to submit an unbalanced bid. The Instructions to Bidders 
Section 1.19.A.2 states, "Bids shall be considered irregular and may be rejected by Owner if they 
include ... obviously unbalanced prices." 

The Federal Highway Administration has a memorandum on Bid Analysis and Unbalanced Bids. 

• 

• 

An unbalanced bid may be mathematically and/or materially unbalanced. A mathematically • 
unbalanced bid is one in which the unit items do not reflect reasonable costs plus a proportionate 
share of the bidder's anticipated profit, overhead, and other indirect costs. In this case, Granite 
Construction's bid of $0.08 per ton for Class II Aggregate Base is unbalanced. The Engineer's 
estimate for the work was $30.00 per ton and the average of the other six bids received was 
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$13.60 per ton. In this case, $0.08 per ton does not reflect the contractor's reasonable costs 
associated with supplying and installing the Class II Aggregate Base and results in a 
mathematically unbalanced bid from Granite Construction. 

A bid that is mathematically unbalanced may also be materially unbalanced. A materially 
unbalanced bid occurs when there is a reasonable doubt that award to the bidder submitting the 
mathematically unbalanced bid will result in the lowest ultimate cost to the Government. This 
project is based on unit pricing. Regardless of the contractor selected, the work will be paid for by 
measurement of materials installed and accepted by the City. If the Class II Aggregate Base is 
not utilized or a lesser or greater quantity is installed, then the contractor would be paid the unit 
price multiplied by the quantity installed. Given the question of necessity for Class II Aggregate 
Base on this project and the fact that the apparent low bidder had a mathematically unbalanced 
bid, staff evaluated the other bids with the assumption of no Class II Aggregate Base being 
required on the project. Removing this item from the bids and adding the totals of the other bid 
items, Granite Construction would no longer be the low bidder or the second low bidder. With this 
assumption, Granite Construction would move to third behind Calportland Construction and Souza 
Engineering Contracting, Inc. This meets the definition of a materially unbalanced bid as defined 
by the Federal Highway Administration. There is more than a reasonable doubt that to award the 
project to Granite Construction's unbalanced bid will not result in the lowest ultimate cost to the 
City. 

The Federal Highway Administration memorandum on Bid Analysis and Unbalanced Bids states: 

"The bids should be rejected if: (1) the public interest would be best served in 
cancelling the defectively estimated proposal, or (2) awarding the contract to the 
apparent low bidder using a corrected quantity estimate would be unfair to the 
other bidders who had relied on the original quantity estimate to develop their bid." 

Granite Construction's bid meets both criteria for rejection of an unbalanced bid as defined by the 
Federal Highway Administration. Awarding the contract to Granite Construction based on its 
unbalanced bid jeopardizes the competitive bidding process. As discussed above, not 
withstanding the bid item in question, the remainder of the project is more expensive in Granite 
Construction's bid than the bids of both Souza Engineering Contracting, Inc. and CalPortland 
Construction. 

It is critical to maintain the fairness of the competitive bidding process. The intent of the process 
is to provide an open and even environment for contractors to submit bids. The City can then 
equitably evaluate those bids based on a mutual understanding of the scope of the project. With 
the unbalanced bid submitted, Granite Construction has indicated its intent to not construct the 
project as presented to all bidders. Essentially, Granite Construction has bid on its own version of 
how the City's project should be constructed. The bids received should be based on the same 
version of the project, as reflected in the information provided by the City. Awarding the contract 
to Granite Construction based on its unbalanced bid would be unfair to the other bidders who had 
relied on the information provided by the City to develop their bid. 

In addition to the concerns with awarding the bid to Granite Construction based on its unbalanced 
bid, are the issues raised with an unbalanced bid during construction. Granite Construction has 
already stated its position that it does not believe Class II Aggregate Base will be required on this 
project. If, during construction, the City determines Class II Aggregate Base is required, Granite 
Construction may disagree with that assessment, particularly since that item was bid at a price 
($0.08 per ton) which ensures the contractor would lose money on each ton delivered and 
installed on the project. This inherent conflict in interpretation of the project could provide several 



negative outcomes for the City. One may be where the Class II Aggregate Base is not used when 
necessary, and the roadway is not constructed to withstand the significant impacts caused by the 
heavy truck traffic in the area. This would result in increased maintenance costs for the roadway 
and shorter lifespan for the project. A second outcome may occur if the contractor does provide 
the Class II Aggregate Base, as directed by the City, but puts in a claim with the C~y that the base 
is not needed and the City is, therefore, responsible for the actual costs involved, not the bid unit 
price of $0.08 per ton. This would result in potential costs of litigation and an escalated contract 
price. 

• 
A related item raised by the City Council at the meeting of April 21, 2009 was the issuance of 
an encroachment permit. At the meeting, a representative of Granite Construction stated an 
encroachment permit was not required for the potholing work it conducted prior to the bid. This 
statement by Granite Construction is not correct. Pursuant to Santa Maria Municipal Code 8-
6.06 entitled "Improvements/Encroachment Permits", encroachment permits are required for 
work on any public street or public right of way in the City. The City requires encroachment 
permits to protect the public, as well as to provide protection to the City. The encroachment 
permit requires the applicant to indemnify the City and protect it from liability for any work the 
applicant may do within the right-of-way. Furthermore, the work done under an encroachment 
permit is inspected by the City to ensure the work is conducted appropriately to City standards 
and the repairs completed on the driving surface are done correctly. Granite Construction 
conducted potholing operations on West Stowell Road without applying for or receiving an 
encroachment permit from the City. Granite Construction dug two potholes in the roadway. 
Attachment 5 shows two photos of each potholing location on Stowell Road. The first photos 
on each page are the pictures provided by Granite Construction of the day it conducted the 
potholing operations. The second pictures on each page are current photos of the condition of • 
those pothole locations. As is demonstrated in the photographs, holes in the traveling surface 
exist where the potholing was conducted. The holes on the day of the recent photographs 
(after Granite Construction refilled the holes) are roughly 12-18 inches in diameter and at least 
1 y, to 2 inches deep. These holes were not repaired to City standards as would have been 
required by the City in administering the encroachment permit. The location of the potholing is 
in the traveled way and not on the shoulder of the road as represented by the Granite 
Construction representative at the Council meeting on April 21, 2009. Also noted near one of 
the potholing locations were pieces of broken asphalt which had apparently come out of the 
potholing location. 

Alternatives 

1. Staff recommends that Council reject all bids and re-advertise the project. The new bids 
would be opened on June 2, 2009, and staff would prepare the bid award for the June 16, 
2009 City Council meeting. This action would result in a six-week delay to the project. The 
recommended action results in no negative impact with regard to funding this project. This 
action would also result in the loss of staff time to prepare the project for advertisement. 

2. The City Council could also choose to award the project bid tonight to Granite Construction. 

3. Finally, the City Council could choose to reject all bids and not re-advertise the project. This 
would, in effect, end the project. 

Fiscal Considerations 

Funds for this budgeted project are provided from Account Nos. 063-011-048-52-47 
(Reconstruction-West Stowell Rd.) and 064-011-045-52-40 (Street Rehabilitation). The funding 
source is from Gas Tax and Regional Surface Transportation Program (RSTP) grant funds. 
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If the City Council directs staff to re-bid the project and the Class II Aggregate Base item is 
removed, the City could realize savings of approximately $25,000 or more. This is based on the 
fact that the sums of the other bid items in Granite Construction's bid were higher than those of 
the second and third low bidder. Eliminating the Class II Aggregate Base item from the existing 
bids would provide for a lower overall project cost to the City if the second or third low bidder were 
awarded the project. 

Impact to the Community 

When the project construction does begin, motorists may experience inconvenience during 
construction due to the presence of the construction equipment and traffic control efforts. 
However, the successful reconstruction of West Stowell Road will result in an improved public 
facility that will serve the transportation needs of the community. 

Other Agency Review 

None 

IT HEAD, P.E. 
r of Public Works/City Engineer 

ATTACHMENTS 
1) News Release 
2) Spread Sheet 
3) Agreement 
4) Federal Highway Administration Memo 
5) Pothole Documentation 

xc: Chief Deputy City Clerk 
Streets and Facilities Manager 
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iii SANTA MARIA 
,-- -" - .. - An AII-Am~i~ City Sinc! 1998 

NEWS RELEASE 
02/17/09 

News 

WEST STOWELL ROAD RECONSTRUCTION 

PROJECT DESCRIPTION: 

This project consists of the reconstruction of West Stowell Road from Blosser Road to 
Hanson Way, and all work necessary to render the facility complete and operational. 

The City Council is being asked to call for bids for the above work at its regular meeting of 
02/17/09. Bids will be opened at 2:00 p.m. on 03/17/09, and award/advisement/rejection 
of contract is scheduled for the 05/05/09 Council Meeting. The specifications require that 
all work be completed within 60 CALENDAR DAYS. 

(The City does not wish to publicize the Engineer's Estimate of the project cost since 
this information may tend to influence the number and nature of bids received.) 

SUPPLEMENTARY PRESS RELEASE 

On 03/17/09 bids from -7- contractors were opened by the City Clerk of the City of Santa 
Maria as follows: 

Granite Construction Co., Inc. $386,999.00 
Cal Portland Construction $419,905.48 
Souza General Engineering Contracting $444,572.75 
John Madonna Construction Co., Inc. $485,706.45 
R.W. Scott Construction Co., Inc. $505,623.23 
Elevation General Engineering Contractor's Inc. $507,079.00 
Papich Construction, Inc. $512,305.15 

o At its XXlXXIXX meeting, the City Council will consider a staff recommendation to 
award the contract to the low bidder. 

o These bids have been taken under advisement by the City. 

L8J Bid(s) received have been rejected by the City. 

Department: 
Contact Person: 
Telephone Number: 
Email Address: 

Public Works/Engineering 
David Seas 
925-0951 ext. 225 
dbeas@ci.santa-maria.ca.us 
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DETAILED SID RESULTS 
CITY OF SANTA MARIA 

E·MAll: admin@cl.santa-maria.ca.us 

, WEST _ ROAD k<cuo" KUC' luo ~~ITEL' 831-724-1011 , ~~IPH' , , 
BlOND.: 2009112 0, Bo>50' 185 1625 E, Oooovao Road 

BOD' ; DATE, 03117109 . , OA 9507' Soota Maria, CA 93454 
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8, 
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10. 
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$ 901.00 $ 
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ATIACHMENT2 

PAGE 1 OF 1 

,IPH, 
i 

O. Box 10 
Sao Lois' bispo, CA 93403 

co ~:;;A~ cu P';,~~'E cO~;;;A~cU 
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39,' 
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~ 444,1 

• 



I -

ORIGINAL 

• 

AGREEMENT 

• WEST STOWELL ROAD RECONSTRUCTION 

BID NO. 2009/12 
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DOCUMENT 00500 

AGREEMENT 

THIS AGREEMENT, made and entered into this ___ day of _________ , 2009, 
by and between 

GRANITE CONSTRUCTION COMPANY 

hereinafter referred to as "Contractor," and the City of Santa Maria in the County of Santa 
Barbara, Califomia, hereinafter referred to as "Owner." 

WITNESSETH: 

That for and in consideration of the promises and agreements hereinafter made and exchanged, 
Owner and Contractor agrees as follows: 

• 

1. That Contractor shall complete the work generally described as follows: BID NO. 2009/12, 
WEST STOWELL ROAD RECONSTRUCTION in accordance with the Contract 
Documents therefore, adopted by the City Council, of Owner, as prepared by City Of. 
Santa Maria. 

2. That Owner will pay Contractor progress payments and the final payment, in accordance 
with the provisions of the contract documents, with warrants drawn on the appropriate 
fund or funds as required, at the prices bid on the proposal form accepted by Owner, and 
set forth in this agreement. 

Total Bid of Three Hundred Eighty-Six Thousand, 
Nine Hundred Ninety-Nine Dollars 
and Zero Cents 

Contract Price in Figures $386,998.00 

3. Contractor agrees to complete said work within the contract time of SIXTY DAYS (60) 
CALENDAR DAYS, from the day following the issuance of the Notice to Proceed, and 
approved extensions thereof, to the satisfaction of Owner before final payment is made. 

4. Time is of the essence on this contract. 

5. It is mutually understood and agreed that time is of the essence of this agreement and 
that it is difficult to ascertain the amount of damages required to properly compensate 
Owner for failure by Contractor to comply with all the contract requirements within the time. 
fixed in the agreement. 
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6. 

7. 

------_ ..•... _------- . --- ----------_ .. _. 

In accordance with California Governrnent Code, Section 53069.85, the arnount of 
liquidated darnages to be paid to Owner for each day completion is delayed beyond the 
time for completion, shall be Five Hundred ($500) dollars. Contractor hereby 
acknowledges that it has reviewed said provisions relating to liquidated damages and the 
arnount thereof, and accepts the same as being reasonable under the circumstances and 
as a material part of the consideration for this contract. Contractor also acknowledges 
that progress payrnents made after the scheduled completion date do not constitute a 
waiver of liquidated damages. 

That, in accordance with Section 1775 of the California Labor Code, Contractor will pay, 
and will require subcontractors to pay, employees on the project a salary or wage at least 
equal to the prevailing salary or wage established for such work as set forth in the wage 
determinations and wage standards applicable to this work, contained in or referenced in 
the contract documents. 

That, in accordance with Section 1775 of the California Labor Code, Contractor shall 
forfeit to Owner, as a penalty, not more than fifty dollars ($50) for each day, or portion 
thereof, for each worker paid, either by Contractor or any subcontractor, less than the 
prevailing rates as determined by the Director of the California Departrnent of Industrial 
Relations for the work. 

8. That, in accordance with Section 1777.5 of the Labor Code, this agreement fixes the 
responsibility of compliance with said Section 1777.5 for all apprenticeable occupations 
with the prime Contractor. 

9. That, except as provided in Section 1815 of the California Labor Code, in the 
performance of the work not more than eight (8) hours shall constitute a day's work, and 
not more than forty (40) hours shall constitute a week's work; that Contractor shall not 
require more than eight (8) hours of labor in a day nor more than forty (40) hours of labor 
in a week from any person employed by Contractor or any subcontractor; that Contractor 
shall conform to Division 2, Part 7, Chapter 1, Article 3 (Section 1810, et seq.) of the 
California Labor Code; and that Contractor shall forfeit to Owner, as a penalty, the sum of 
twenty-five dollars ($25) for each worker employed in the execution of the work by 
Contractor or any subcontractor for each day during which any worker is required or 
permitted to labor more than eight (8) hours in violation of said Article 3. 

10. That Contractor shall carry workers' compensation insurance and require subcontractors 
to carry workers' compensation insurance as required by the California Labor Code. 

11. That Contractor shall have furnished, prior to execution of the contract, three bonds 
approved by Owner, one in the amount of one-hundred percent (100%) of the contract 
price, to guarantee the faithful performance of the work, one in the amount of one
hundred percent (100%) of the contract price to guarantee payment of all claims for labor 
and rnaterials furnished, and one in the amount of one-hundred percent (10%) of the 
contract price to guarantee the one year maintenance of public improvements. This 
contract shall not become effective until such bonds are supplied to and approved by 
Owner. 

2 



12. 

13. 

14. 

That this agreement, by reference, includes the contract documents defined in Document. 
00700, General Conditions. 

That Contractor agrees to devote the hours necessary to perform the services set forth in 
this agreement in an efficient and effective manner. Contractor may represent, perform 
services for and be employed by additional individuals or entities, in Contractor's sole 
discretion, as long as the performance of these extra-contractual services does not 
interfere with or present a conflict with City's business. 

The agreement shall be binding on and shall inure to the benefit of the heirs, executors, 
administrators, successors and assigns of the parties hereto, but nothing in this section 
shall be construed as consent by City to any assignment of this agreement or any interest 
in this agreement. 

(REMAINDER OF PAGE LEFT INTENTIONALLY BLANK.) 
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BY: 

IN WITNESS WHEREOF, said Contractor and the Mayor of Santa Maria, by 
Resolution No. of the City Council, of Owner thereunto duly authorized, 
have caused the names of said parties to be affixed hereto, each in triplicate, the 
day and year first above written. 

WILLIAM G. DOREY 
PRESIDENT 

CITY OF SANTA MARIA 
SANTA BARBARA COUNTY, CALIFORNIA 

BY: ------------------------------
MAYOR 

CONTRACTOR 

BY: ------------------------------
MICHAEL FUTCH 

SECRETARY 
GRANITE CONSTRUCTION COMPANY GRANITE CONSTRUCTION COMPANY 

BY: 

CITY 

ATTEST: 

--C~H~I~E~F~D~E-P-U-T-Y-C-IT-Y-C-L-E-R-K-----

A~PPROVE AS FORM: 

BY: 
----~~~~~------------

CITY A ORNEY 
DATE ______________________ ___ DATE: ______________________ ___ 

BY: --------------------------
CITY MANAGER 

DATE: ______________________ ___ 

S:\Engineering\f:RONT DESK\2009 PROJECTS\0912IAgreement - Attach 3.doc 
Rev 2008 

* * * END OF DOCUMENT 00500 * * * 
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Bid Analysis and Unbalanced Bids - Contract Admin - Construction - FHWA 
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Unbalanced Bids 
From: Associate Refer HHO-32 

Administrator for To: 
Engineering and 
Program 
Development 

To: Regional Federal Highway Admin;"t."tn.,,1 
Direct Federal Program Administrator 

As a result of a recent Office of Inspector General 
'field audit in Region 6, we have been requested to 
issue additional guidance on the subject of bid 
analysis and unbalanced bidding. We offer the 
following for your information and use in 
administering the Federal-aid highway program. 

Policy: 

The FHWA policy on analYSis of contract bids is 
found in FHPM 6-4-1-6, paragraph 11 ,c, It requires 
the evaluation of the unit bid prices for reasonable 
conformance with the engineer's estimate. Bids 
with extreme variations from the engineer's 
estimate, or where obvious unbalancing of unit 
prices has occurred, should be thoroughly 
evaluated by the State highway agency (SHA) and 
FHWA. If the award of the contract would result in 
an advantage to the contractor with a 
corresponding disadvantage to the SHA and 

http://www.fhwa.dot.gov/programadmin/contracts/051688.dm (I of 7) [4/22/20094:42:24 PM] 
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Bid Analysis and Unbalanced Bids - Contract Admin - Construction - FHWA 

FHWA or if the competitive bidding process is 
jeopardized, then appropriate steps must be taken 
by the SHA or Division Administrator to protect the 
public interest. 

Accuracy of Estimated Quantities: 

When items are bid unusually high or low in 
relationship to the engineer's estimate, the 
accuracy of the estimated quantities should be 
checked. If, after examination, the estimated 
quantities are determined to be a reasonably 
accurate representation of actual anticipated 
needs, then the low bid should be further 
evaluated for unbalancing. 

On the other hand, in cases where it is concluded, 
after examination, that the estimated quantities are 
not a reasonably accurate representation of actual 
anticipated needs, the SHA and division office 
should consider rejecting all bids, correcting the 
quantities, and readvertising. However, an error in 
estimated quantities should not cause an 
automatic rejection of bids. Two factors need to be 
considered: (1) whether the public interest would 
be best served by making the award and (2) 
whether any bidder would be treated in an unfair 
manner if the award were made. 

The bids should be rejected if: (1) the public 
interest would be best served in cancelling the 
defectively estimated proposal or (2) awarding the 
contract to the apparent low bidder using a 
corrected quantity estimate would be unfair to the 
other bidders who had relied on the original 
quantity estimate to develop their bid. (Attached is 
an example.) 

Unbalanced Bids: 

In discussing unbalanced bids, it is best to define 
two terms: mathematically unbalanced and 
materially unbalanced. An unbalanced bid may be 
only mathematically unbalanced or the bid may be 
mathematically and materially unbalanced. 

A mathematically unbalanced bid is one containing 
lump sum or unit bid items which do not reflect 
reasonable actual costs plus a reasonable 
proportionate share of the bidder's anticipated 

http://www.fhwa.dot.gov/programadmln/contracts/051688.dm (2 of 7) [4/22/20094:42:24 PM] 
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profit, overhead costs, and other indirect costs, 
which he/she anticipates for the performance of 
the items in question. 

A Comptroller General's opinion further defined a 
mathematically unbalanced bid as follows: 

"A bid is mathematically unbalanced if the bid is 
structured on the basis of nominal prices for some 
work and inflated prices for other work; that is, 
each element of the bid must carry its 
proportionate share of the total cost of the work 
plus profits." Matter of: Howell Construction, 
Compo Gen. B-225766 (1987) 

There is no prohibition per se against a contractor 
submitting a mathematically unbalanced bid 
unless an SHA has adopted a specific contract 
requirement precluding such submittal. 

While mathematically unbalanced bids are not 
prohibited per se, evidence of a mathematically 
unbalanced bid is the first step in proving a bid to 
be materially unbalanced. A materially unbalanced 
bid has been defined as: 

"A bid is materially unbalanced if there is a 
reasonable doubt that award to the bidder 
submitting the mathematically unbalanced bid will 
result in the lowest ultimate cost to the 
Government. Consequently, a materially 
unbalanced bid may not be accepted." Matter of: 
Crown Laundry and Dry Cleaners, Compo Gen. B-
208795.2, Apri1 22, 1983. 

To determine whether a bid is unbalanced, it 
needs to be evaluated for reasonable 
conformance with the engineer's estimate. There 
are no specific parameters, such as amount or 
percent of variance from the engineer's estimate, 
that constitute an unbalanced bid. However, any 
evaluation process should undertake to determine 
why the bid is unbalanced, what effect the 
unbalancing will have on the contract, and if there 
is an effect, will it be to the detriment of the SHA 
and/or FHWA. When evaluating for detrimental 
effects, contract administration and competitive 
issues should be included along with cost. 

There are numerous reasons why a bidder may 
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want to unbalance his/her bid on a contract. One 
reason is to get more money at the beginning of 
the project. The bidder does this by overpricing the 
work done early in the project. This is called "front 
loading" the contract. The leading case in the 
"front loading" area is Matter of: Riverport 
Industries, 64 Compo Gen. 441 (1985). Here the 
Comptroller General held that if the bid is front 
loaded, regardless if it is the lowest bid, it "should 
be viewed as materially unbalanced since 
acceptance of the bid would result in the same 
evils as an advance payment. An advance 
payment is prohibited by law." The "front loading" 
may also be materially unbalanced due to the cost 
of money that must be paid out early versus over 
the normal construction of the project. 

Another reason is to maximize profits. The bidder 
does this by overpricing bid items he/she believes 
will be used in greater quantities than estimated in 
the proposal and underpricing items he/she thinks 
will be used in significantly lesser quantities. Care 
should be exercised to ensure that mobilization 
bids do not mask unbalancing. If bidders are 
bidding too high on mobilization, the SHA should 
be encouraged to alter its specifications to reduce 
any accelerated payment for mobilization or to 
limit mobilization to a fixed percentage of the 
contract. 

An unbalanced bid may be an attempt by the 
bidder to simplify the bidding. The SHA may have 
created bid items that lend themselves to 
unbalancing. As an example, a specification may 
call for specific items to be paid for by the hour, 
such as a roller for compacting embankment and 
water to aid compaction to be paid for by the 
gallon. In this case, it may be better to set up the 
bid item as "Embankment, Compacted," paid by 
the cubic yard. The roller and water usage would 
be necessary but incidental to the bid item. 
Another example which may encourage 
unbalancing is the establishment of bid items for 
equipment hours or activity hours which in all 
likelihood will not be needed. When unbalancing 
on these types of bid items occurs, agreement 
should be reached with the SHA to rewrite the 
specifications to provide bid items which will cover 
likely work activities. Only items for work and 
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equipment that are expected to be used on the 
project should be included in the proposal. 

One method which an SHA may want to consider 
to avoid the problems of unbalanced bids is to 
insert into its contract specifications a specific 
clause prohibiting unbalanced bidding. Bids 
subsequently shown to be mathematically 
unbalanced would be rejected as nonresponsive. 
It is important that such a clause contain clear and 
explicit language as courts have noted that 
"contractors are entitled to know how their bids will 
be evaluated; they cannot effectively compete 
when the standards for judgment exist only in the 
contracting officer's head," North Virginia Van 
Company v. U.S., 3 C1. Ct. 237 (1983). 

All SHA's, as a minimum, should be encouraged to 
adopt the AASHTO Guide Specifications for 
Highway Construction provision found in Section 
102.07(e) or similar language: 

"102.07 Irregular Proposals. Proposals will be 
considered irregular and may be rejected for any 
of the following reasons: ... 

(E) If the Department determines that any of the 
unit bid prices are significantly unbalanced to the 
potential detriment of the Department." 

Use of the AASHTO Guide Specifications or 
similar provisions will facilitate the rejection of bids 
which are deemed to be materially unbalanced. 
States implementing unbalancing provisions 
should advise the bidders in the bid proposal that, 
when bid prices are not commensurate with the 
work involved, justification may be required and 
may involve delay in the award of the contract or 
possible rejection of the bid. 

When a low bid contains token bid prices (i.e., 
penny unit bids), front loadings, or bid prices with 
large variations from the engineer's estimate, it 
should be considered a mathematically 
unbalanced bid and further evaluated. Engineers 
performing bid analysis should be aware that signs 
of apparent unbalancing in bidding may be an 
indication of more serious criminal activities such 
as collusion and bid rigging. Studies of collusion 
and bid rigging show that such activities are often 
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accompanied by suspicious bidding patterns such 
as bids: "token bids," "front loading," "identical 
bidding," "complimentary bidding." 

Bid Analysis: 

An analysis of unbalanced bids may be aided by 
the use of one of several computer software 
packages now available in many SHA's such as 
the Bid Analysis and Management System 
(BAMS) or Highway Collusion Detection System 
(HCDS) programs. However, the final analysis 
should not preclude the use of engineering 
judgment. 

In analyzing bids, the following should be 
considered: 

1. Is the bid mathematically unbalanced? Are 
the unit bid prices in reasonable conformance 
with the engineer's estimate and other bids? 

2. If awarded, what effect will unbalanced bid 
items have on the total contract amount? 

3. If quantities are incorrect, will the contract 
cost be increased when the quantities are 
corrected? 

4. On items where the quantities may vary, will 
the lower bidder remain as low bidder? 

5. If the bid is unbalanced, will the unbalance 
have a potential detrimental effect upon the 
competitive process or cause contract 
administration problems after award? 

Where obvious unbalanced bid items exist, the 
SHA's recommendation to award or reject a bid 
needs to be supported by written justification. The 
justification should include the detrimental effect or 
lack of detrimental effect. A bid found to be 
mathematically unbalanced to some degree but 
not found to be materially unbalanced may be 
awarded if the SHA's specifications permit. 
However, prior to concurrence in the award of any 
mathematically unbalanced bid which is not 
materially unbalanced, the Division Administrator 
should determine the reason for the unbalancing 
and, when warranted, take appropriate steps to 
protect the Federal interest such as conditioning 
Federal participation. 
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IWt,Pn a low bid is determined to be 
mathematically and materially unbalanced, the 
Division Administrator must take appropriate steps 

protect the Federal interest. This action may 
the form of concurrence in an SHA's decision 

not to award the contract to the submitter of the 
unbalanced low bid. If on the other hand, the SHA 

cides to proceed with the award and requests 
FHWA concurrence, the Division Administrator's 

n could range from nonconcurrence to 
I,..nn""'rr~>n"'p with contingency conditions limiting 
It-E!de,ral participation. 

IFiln::lllv, if unbalancing is found to be caused in part 
questionable SHA specifications or procedures, 
division office should work with the SHA to 

appropriate and timely revisions. 

IAttac:hment 

lsi original signed 
Ronald E. HAiin71 

United States Department of Transportation - Federal Highway Administration 
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RESOLUTION NO. 2009- 63 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SANTA MARIA, 
CALIFORNIA, APPROVING A CONTRACT WITH GRANITE CONSTRUCTION 

FOR WEST STOWELL ROAD RECONSTRUCTION BID NO. 2009/12 

WHEREAS, the City Council of the City of Santa Maria formally advertised 
for bids for the West Stowell Road Reconstruction, Bid No. 2009/12 at a regularly 
scheduled meeting on February 17, 2009; and 

WHEREAS, the notice inviting bids was published and posted in 
compliance with applicable sections of the Public Contract Code; and 

WHEREAS, bids were publicly opened at 2:00 p.m. on March 17, 2009, in 
the City Council Chambers; and 

WHEREAS, the low bid was found to be responsive and to include all 
required documentation, bid bonds, and signatures; 

NOW, THEREFORE, IT IS HEREBY RESOLVED by the City Council of the 
City of Santa Maria, California, as follows: 

that the Mayor is hereby authorized and directed to execute for and on 
behalf of the City of Santa Maria, a public works contract with Granite 
Construction for West Stowell Road Reconstruction, Bid No. 2009/12. 

The award of said bid and approval of said agreement are conditional upon 
execution of the said agreement by the successful bidder in the form and upon the terms 
set forth therein by the City. 

IT IS FURTHER RESOLVED by the City Council of the City of Santa Maria, 
that the Director of Administrative Services is hereby authorized and directed to designate 
funds from Account Nos. 063-011-048-52-47 (Reconstruction-West Stowell Rd.) and 064-
011-045-52-40 (Street Rehabilitation), for this approved project in the amount of 
$510,000.00. The funding source is from Gas Tax and Regional Surface Transportation 
Program (RSTP) grant funds. 

PASSED AND ADOPTED at a regular meeting of the City Council of the 
City of Santa Maria held this 5th day of May, 2009. 

ATIEST: 

Chief Deputy City Clerk 

L060110601 STAFFRPT AWD doc 

Mayor 

APPR~ 
By: ~ 

City Attorney 

By: ____ ~~~~------------
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RESOLUTION NO. 2009-64 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SANTA 
MARIA, CALIFORNIA, REJECTING ALL BIDS FOR WEST STOWELL 

ROAD RECONSTRUCTION, BID NO. 2009/12 

WHEREAS, the City Council of the City of Santa Maria formally advertised 
for bids for the West Stowell Road Reconstruction, Bid No. 2009/12 at a regularly 
scheduled meeting on February 17, 2009; and 

WHEREAS, the notice inviting bids was published and posted in 
compliance with applicable sections of the Public Contract Code; and 

WHEREAS, bids were publicly opened at 2:00 p.m. on March 17, 2009, in 
the City Council Chambers; and 

WHEREAS, after receiving bids, staff became aware of subsurface 
conditions which were different from those represented in the plans and specifications; 
and 

WHEREAS, pursuant to Public Contracts Code Section 20166, the City 
Council may, in its discretion, reject all bids; 

NOW, THEREFORE, IT IS HEREBY RESOLVED by the City Council of the 
City of Santa Maria, California, to reject all bids and direct staff to re-advertise the project; 

PASSED AND ADOPTED at a regular meeting of the City Council of the 
City of Santa Maria held on May 5, 2009. 

ATTEST: 

Chief Deputy City Clerk 

S \Engln8erlnglFRONT DfSK\2009 PROJECTSIOg121CC 2009·12 AWARD doc 

Mayor 

By: 
----~~~~------------
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