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• April 6, 2010 

TO: 

FROM: 

SUBJECT: 

FOR COUNCIL MEETING OF APRIL 6,2010 

COUNCIL AGENDA REPORT 

CITY COUNCIL 

CITY ATTORNEY AND CITY MANAGER 

E-VERIFY 

RECOMMENDATION: 

That the City Council: 

1. Direct City staff to implement procedural changes to the City's hiring process 
and use E-Verify for a six-month trial period. A report of findings will be 
prepared and submitted to the Council at the end of the pilot project period; 
and 

2. Appoint a committee of City staff to review, research and study the use of E
Verify for City vendors and contractors during the six-month trial period. 

• BACKGROUND: 

• 

Representatives of the Minutemen have requested the City to adopt an E-Verify 
ordinance that prospectively mandates a business to use E-Verify before obtaining a 
City business license. The Minutemen represented to the Council during public 
comment that the cities of Lancaster and Escondido have adopted such ordinances. 
The City Attorney contacted the cities of Escondido and Lancaster for information. 
The City of Escondido has not adopted such an ordinance. The City of Lancaster has 
adopted an E-Verify ordinance. Based on staff's research to date, the City of Lancaster 
is the only city in the State of California to adopt such an ordinance. 

DISCUSSION: 

1-9 System 

The Immigration Reform and Control Act of 1986 (IRCA) sets out a method of 
demonstrating an employer's compliance with the law through a paper-based method of 
verifying an employee's eligibility, known as the 1-9 system. It requires employees to 
attest to their eligibility to work and to present one of the specified identity documents. 
IRCA then requires employers to examine the identity document the employee presents 
and attest that it appears genuine. The employer is entitled to a defense to sanctions if 
the employer shows good-faith compliance with the 1-9 system, unless the employer has 
engaged in a pattern or practice of violations. The City of Santa Maria currently uses 
the 1-9 system in its hiring process for its employees. 
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· . 

• 
E-Verify Program 

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) • 
directed the Attorney General to establish pilot programs to ensure the efficient and 
accurate verification of any new employee's eligibility for employment. The basic pilot 
program is now known as E-Verify. 

E-Verify is a voluntary and free Internet-based system that electronically verifies the 
employment eligibility of newly hired employees. E-Verify works by allowing 
participating employers to electronically compare employee information taken from the 
Form 1-9 against the Social Security Administration (SSA) and Department of Homeland 
Security (DHS) databases. Results are immediate. To participate, an employer must 
register online and accept the electronic Memorandum of Understanding that details the 
responsibilities of SSA, DHS and the employer. 

E-Verify is an alternative to the 1-9 system. After an employer submits a verification 
request for an employee, E-Verify either issues a confirmation or a tentative non
confirmation of work-authorized status. If a tentative non-confirmation is issued, the 
employer must notify the employee, who has eight days to challenge the finding. The 
employer cannot take any adverse action against the employee during that time. If an 
employee does challenge the tentative non-confirmation, the employer will be informed 
of the employee's final work-authorization status. Any employee who either does not 
challenge a tentative non-confirmation or is unsuccessful in challenging a tentative non
confirmation must be terminated, or the employer must notify the Department of 
Homeland Security (DHS) that it will continue to employ that person. An employer who • 
fails to notify DHS of the continued employment of a person who received a final non
confirmation is subject to a civil money penalty. An employer who continues to employ 
a person after receiving a final non-confirmation is subject to a rebuttable presumption 
that it knowingly employed an unauthorized worker. 

Chicanos Por La Causa, et al. v. Napolitano, et al. 558 F.3d 856 (9th Cir. 2009) 

In the recent case of Chicanos Por La Causa (CPLC) v. Napolitano, the Ninth Circuit 
Court of Appeal held that an Arizona state law mandating that employers use E-Verify 
was not preempted by federal law. Under current federal immigration law, the use of 
the E-Verify system is voluntary. The Arizona law makes it mandatory. 

The state of Arizona enacted the Legal Arizona Workers Act in 2007. The Act was 
aimed at illegal immigration and reflected the rising frustration with the United States 
Congress for its failure to enact comprehensive immigration reform. The Act targets 
employers who hire undocumented workers, and its principal sanction is the revocation 
of state licenses to do business in Arizona. It has yet to be enforced against any 
employer. 

In CPLC v. Napolitano, various business and civil-rights organizations challenged the 
Act on the grounds that it was expressly and impliedly preempted by the Federal 
Immigration Reform and Control Act of 1986 and the Illegal Immigration Reform and • 
Immigrant Responsibility Act of 1996. The Ninth Circuit in upholding the Act stated: 
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• 

• 

• 

We uphold the statute in all respects against this facial challenge, but we must observe that it is 
brought against a blank factual background of enforcement and outside the context of any 
particular case. If and when the statute is enforced, and the factual background is developed, 
other challenges to the Act as applied in any particular instance or manner will not be controlled 
by our decision. (/d. at 861). 

A coalition of business groups have sought U.S. Supreme Court review of this 9th U.S. 
Circuit Court of Appeals decision. The high court, on November 2, 2009, invited the 
solicitor general to file a brief on the legality of this Arizona state law, but, to date, has 
not decided whether it will hear the case. 

City of Lancaster's Ordinance 

On October 13, 2009, the City of Lancaster introduced and subsequently adopted an 
ordinance entitled "Employment of Undocumented Workers." The ordinance provides 
that the hiring of undocumented workers may result in the revocation of a business 
license. It also mandates that employers use the E-Verify Program to verify the 
employment eligibility of employees, which is not currently required by any federal, state 
or local law or ordinance. 

If an employer violates the provisions of the ordinance, the city manager is required to 
demand that such employer terminate any undocumented workers and execute a 
declaration stating that the employer has terminated all undocumented workers and will 
comply with the requirements of the ordinance. If an employer violates the provisions of 
the ordinance more than once within a 24-month period, the city manager may revoke 
any license that has been issued to the employer. 

Aggrieved employers have the right to appeal any decision of the city manager. The 
appeal will be heard and decided by a hearing officer selected by the city clerk. The 
decision of the hearing officer may be appealed to the City Council. 

The City Attorney contacted City Attorney David McEwen who drafted the Lancaster 
ordinance. He advised that the ordinance was adopted based on the recent CPLC v. 
Napolitano decision discussed above. There was no opposition to the ordinance and it 
is being implemented by the City. To date, he was not aware of any challenges to the 
ordinance or enforcement actions against any employer in the City of Lancaster. 

Options 

The City of Santa Maria has the following options available: 

1. Mandate the Use of E-Verify for the Hiring of New City Employees 
2. Consider the Use of E-Verify for City Vendors and Contractors 1 

3. Adopt an E-Verify Ordinance 
4. Maintain the Status Quo 

1 There are a number of different contracts that the City enters into to conduct its business. The most 
obvious is public works contracts (both formal and informal). The City also enters into contracts for the 
purchase of goodS and equipment and for professional services. Other contracts fall into the 
miscellaneous category which includes, but is not limited to, cleaning, street sweeping, equipment 
leasing, tree trimming and landscape maintenance services. 
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1, Mandate the Use of E-Verify for the Hiring of New City Employees 

There is no or insignificant legal risk in mandating the use of E-Verify for City e 
employees. Santa Maria would be the first City on the Central Coast to use E-Verify 
when hiring new employees. Certain procedures associated with the hiring process 
would need to be amended to provide for the use of E-Verify, but that could be 
accommodated. Because City staff is not familiar with the use of E-Verify, it is 
recommended that the Council allow for a six-month trial period. It is proposed that a 
30-day period be granted to provide for procedural changes to be made to the hiring 
process beginning April 7, 2010. Then staff would propose to implement and use E-
Verify for a six-month trial period beginning May 8, 2010. A report of findings will be 
prepared and submitted to the Council at the end of the pilot project period. Staff 
expects very few new hires during the pilot period due to budget constraints, leading to 
the recommendation for a six-month trial period. Should the Council so direct, a report 
to Council of findings from the trial period would be made during the month of 
December, 2010. 

2. Consider the Use of E-Verify for City Vendors and Contractors 

Due to the unfamiliarity of the E-Verify system, it is recommended that Council direct 
staff to first implement the use of the system for all new hires of City employees (as 
addressed above). However, it is recommended that Council appoint a committee of 
City staff to review, research and study the use of E-Verify for City vendors and 
contractors. Committee members would include the Public Works Director/City 
Engineer, Utilities Director, Administrative Services Director, Recreation and Parks 
Director and Assistant City Manager. These departments' activities would be most 
impacted by such a proposal. These Department Heads would be responsible for 
evaluating and determining the issues associated with implementing a requirement that 
all City vendors and contractors use E-Verify. Workshops and study sessions to include 
various stakeholders and interested parties would be conducted to gain input and 
feedback about such a proposal. Input would be requested from business groups to 
include, but not limited to, the Chamber of Commerce, Contractor's Association, 
Teamsters, SEIU, and other various union shops. It is recommended that this study 
coincide with the six-month pilot period addressed above. 

3. Adopt an E-Verify Ordinance 

Adopting an E-Verify ordinance similar to Lancaster's could potentiall~ result in a legal 
challenge once the ordinance is enforced against an employer. The 9 h Circuit in CPLC 
v. Napolitano made it clear that the decision will not control in any action that is brought 
challenging the enforcement of the Act. The City of Lancaster is the only city in 
California that has mandated the use of E-Verify on employers. Besides the risk of a 
legal challenge, such an ordinance could have a significant impact on the City 
Manager's office since the ordinance would essentially make the City Manager the 
enforcement authority of federal immigration law at the local level. To be effective, an 
enforcement mechanism would need to be included with Council's action. This would 
be difficult to impossible to successfully implement given the budget constraints and • 
lack of proper enforcement staff. Prior to considering Council action to adopt an 
ordinance requiring businesses and employers within the City to use E-Verify, it is 
prudent to implement the system for City government use first. 
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4. Maintain the Status Quo 

• Based upon staff's research, no other city on the Central Coast is using E-Verify. That 
being the case, as the Mayor pointed out earlier, Santa Maria could be placed at a 
disadvantage, as imposing a requirement to use the system could keep some 
businesses from operating in the City, hurting the City's employment base. 

Fiscal Considerations 

There would be no expected or direct fiscal impacts to the City should the Council act to 
implement the use of E-Verify for the hiring of all new City employees for a six-month 
trial period. Other than City staff time, no other costs are expected to be incurred during 
the six-month period to study the matter of requiring City vendors and contractors to use 
E-Verify. And, finally, no expenses will be made if the Council were to adopt a 
resolution encouraging companies in Santa Maria to use E-Verify. 

Impact to the Community 

During a six-month review period, no impacts to the community are expected. Based 
upon the level at which the Council ultimately determines that E-Verify should be used, 
an assessment of community impact would need to be made at that time. 

• ILBERT A. RUJILLO 
City Attomey 

• 
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