
FOR THE COUNCIL MEETING OF OCTOBER 5, 2010 

COUNCIL AGENDA REPORT 

October 5,2010 

TO: City Council 

FROM: Planning Commission 
Prepared by: Lawrence W. Appel, Director of Community Development 

SUBJECT: DEVELOPMENT AGREEMENT FOR COLE ENTERPRISES, LLC, 1525 
WEST BETTERAVIA ROAD, TO ALLOW THE PHASED DEFERRAL OF 
PUBLIC INFRASTRUCTURE IMPROVEMENTS, FILE NOS. SP-2010-
021, E-2009-003 

RECOMMENDATION: 

That the City Council take one of the following actions: 
1. Introduce a Planning Commission-recommended ordinance approving a 

Development Agreement with the property owner to allow the phased deferral 
of public infrastructure improvements (Attachment 4); or. 

2. Introduce a staff-recommended ordinance approving a Development 
Agreement with the property owner to allow the phased deferral of public 
infrastructure improvements (Attachment 5); or 

3. Deny the Development Agreement (SP-201 0-021). 

SUMMARY: 

Staff has brought to the City Council a recommendation from the Planning Commission for 
approval of a Development Agreement. An altemative Development Agreement has been 
included as Attachment 5 which staff originally presented to the Planning Commission in 
August 2010, but was not approved by the Commission. Staff recommends the City 
Council approve the altemate Development Agreement, which the applicants are free to 
accept or reject. Otherwise, staff recommends denial of the Development Agreement, 
which then requires the applicants to comply with all the original conditions from their 
Conditional Use Permit. 

The heart of the issue is determining what conditions should be required for approval of a 
Conditional Use Permit for the Cole property. Staff required standard conditions, as they 
do with every project in the City. The owner objected, stating that the current uses are 
temporary and implementation of the conditions are too costly. The same type of uses 
had occurred onsite since at least the early 1990's, according to County records, so the 
current uses would not be considered temporary. Instead of accepting the conditions, the 
owners requested that they be allowed to process a Development Agreement. Under 
normal circumstances, a Development Agreement benefits the local agency as well as the 
developer. In this case, the Development Agreement, approved by the Planning 
Commission, only benefits the developer. 

The 9.6-acre site was annexed into the City in November 2004. Shortly thereafter Code 
Compliance staff received complaints that confirmed that the violations noted by the 
County were still occurring. Those violations included: overnight camping/living in trailers, 



City Council Meeting 
October 5 2010 
Page 2 

outdoor spray painting, outdoor heavy mechanical work and vehicle repair, and violations 
of the Air Resources Board. The property has had ongoing zoning violations while under 
County control, dating back to November 2000. The Council may recall that one of the 
neighbors has consistently complained to the City Council during public comment periods 
about these violations and continuing nuisances. 

It should also be noted that since the Community Development and Public Works 
Departments have no adopted fee structure for processing Development Agreements, this 
process has been at no cost to the developer. All costs for staff time since January 2009 
for meetings, site visits, research and project analysis, staff report preparation for the 
Commission and Council, along with legal notices and reprographic charges have been 
borne by the two departments, and subsidized by City taxpayers. 

BACKGROUND: 

The applicants, Cole Enterprises, LLC, is proposing to enter into a Development 
Agreement with the Santa Maria City Council to allow the deferral of certain site and 
public infrastructure improvements that are required by the Santa Maria Municipal 
Code. Specifically, the applicants are requesting to defer installation and/or placement 
of sureties for street trees and public improvements that are required in association with 
a Conditional Use Permit. Conditional Use Permit U-2009-002 is currently under review 
by the Planning Commission to legalize several unpermitted uses and activities 
occurring on the property. If approved by the City Council, Development Agreement 
SP-2010-021 would defer most public improvements required under Conditional Use 
Permit (CUP) U-2009-002. The Planning Commission has continued Conditional Use 
Permit U-2009-002 pending the outcome of the City Council decision and final action on 
the Development Agreement. 

On January 14, 2009, the applicants, Cole Enterprises, LLC, filed an application for a 
Conditional Use Permit (U-2009-002) to legalize several unpermitted uses and activities 
that were occurring on the subject property. Some of the uses had been on-going zoning 
violations while the property was still in the County, prior to annexation. The property is 
divided into roughly twenty outdoor lease spaces (Attachment 2 - Current Tenant 
Configuration Plan). 

The leased tenant spaces include trucking operations and outdoor storage of various 
goods, equipment and materials. The Conditional Use Permit was originally discussed at 
the Planning Commission on October 7, 2009, and October 21, 2009. During the two 
public hearings, the applicants expressed objections to a number of standard conditions 
including tree planting and bonding for future public improvements. The applicants 
advocated that these requirements were excessive for the current use of the property. 
In response, staff reiterated that the public improvements in question were required by the 
Municipal Code to be implemented in association with development proposals and 
discretionary permits, and therefore, those requirements could not be waived by staff. A 
Development Agreement was requested by the applicants as an alternative method to 
defer the costs of some of the requisite public improvements. 

At the end of the October 21, 2009, public hearing, the Planning Commission approved a 
motion to drop the Conditional Use Permit from the public hearing agenda, to be re
noticed at a later date. In the intervening months, staff has worked diligently with the 
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applicants in an attempt to draft a Development Agreement with the intent to defer some of 
the public improvements required by the CUP. 

On August 18, 2010, the Planning Commission held a public hearing to discuss the 
Development Agreement proposal. During the Planning Commission public hearing, the 
applicants expressed disagreement with the content of the draft Development 
Agreement as prepared by staff. The applicants continued to assert that the costs 
associated with the public street tree and roadway dedication would severely impair the 
economic viability of the Cole Enterprises operations. Staff pointed out that the source 
of the standard conditions placed on the CUP as well as the Development Agreement 
was the Municipal Code. The Commission chose not to accept staff's recommendations 
for conditions in the Development Agreement. In response to the concerns expressed 
by the applicants, the Planning Commission adopted a Resolution recommending that 
the City Council adopt a greatly reduced version of the Development Agreement. The 
Planning Commission's recommendation reflects the applicant's wishes to eliminate 
virtually all of the originally identified public right-of-way and landscape improvements, 
which are standard conditions through the Municipal Code. The Planning Commission's 
Development Agreement can be viewed as Attachment 4. 

DISCUSSION: 

Code Enforcement Historv: 
There has been a history of code enforcement complaints on the premises dating back to 
when the property was in the County. The first zoning violation was opened in November 
2000 by the County's Planning and Development staff, although a review of County files 
show that similar uses were occurring on the property from at least the early 1990s. The 
majority of the violations appear to have resulted from infractions committed by some 
tenants without the owners' knowledge or consent. Yet, most of the complaints have been 
confirmed as valid violations. Examples of these violations include, but are not limited to: 
overnight camping/living in trailers or RN's; loud music and rewing of vehicles late at 
night; unpermitted electrical and mechanical hookups; outdoor work, including: prohibited 
outdoor spray painting; various heavy mechanical work and vehicle repair occurring 
outdoors; and general complaints of litter, debris and an overall unsightly appearance as 
viewed from off-site. As another example, the State of California, Environmental 
Protection Agency, Air Resources Board (ARB) identified five trucks that were idling 
beyond the allowable five minute time limit. In that case, five citations were issued to the 
owners of those vehicles by the ARB. 

It should be noted that in the past year, the applicants have worked diligently in an effort to 
resolve many of the Code Enforcement violations on the premises. Full adherence to the 
conditions contained in Conditional Use Permit U-2009-002 is expected to eliminate any 
future code violations and complaints on the subject property. 

Project/Area Description: 
The subject property is located within the future Area 9 Specific Plan at 1525 West 
Betteravia Road. The property was included in the 931-acre annexation entitled "Black 
Road Reorganization (Area 9)." The annexation to the City became effective on 
November 23, 2004. To the north and west of the site are similar commercial 
manufacturing/industrial uses predominated with outdoor storage and trucking operations. 
The 9.6-acre property is located at the northwest corner of Betteravia Road and A Street, 
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across from the Paseo del Sol residential neighborhood to the east (Attachment 1 -
Vicinity Map). 

The applicants have requested a Development Agreement to defer site and public 
improvements required by Conditional Use Permit U-2009-002. As stated above, the 
CUP has been filed in response to a Code Enforcement action, to either terminate or 
legally establish several unpermitted uses and facilities on the subject property. Those 
include an unpermitted trucking terminal, un-screened outdoor storage uses, 
unpermitted outdoor repair, and some of the associated buildings and structures located 
on the site. The above-described uses and activities are expressly prohibited unless a 
Conditional Use Permit is approved in accordance with Municipal Code Section 12-
16.05, Conditional Uses in the CM (Commercial Manufacturing) zoning district. The 
initiation of this discretionary permit to legalize those uses, along with the size, location, 
and existing site conditions associated with the subject site has now triggered the public 
right-of-way roadway and landscape frontage improvements (e.g., street tree plantings) 
as mandated in the Municipal Code. 

Public Infrastructure Required by Code: 
In order to provide for orderly development, the City of Santa Maria typically requires 
that each development applicant provide public infrastructure improvements to achieve 
certain desirable objectives in the interest of neighborhood compatibility and public 
safety. Wider roadways accommodate new shipping and other transportation demands 
that come with new development. Curbs and gutters collect and direct roadway water 
away from travel lanes and protect the roadway from water damage. Street lights 
provide illumination of the roadway and surrounding urban development for both traffic 
safety and neighborhood safety. Landscape buffers and walls can serve to protect 
residential neighborhoods from incompatible land uses and street trees improve and 
enhance the overall character of the community as a whole. All of the required 
improvements to provide for orderly development to benefit the public are in direct 
relation to the impacts created by development, and all the improvements ensure public 
safety, community character and neighborhood compatibility. 

In the case of the Cole Development Conditional Use Permit, Municipal Code Chapters 
12-16 (CM Commercial Manufacturing) zoning district, 12-33 (Industrial Performance 
Standards), 12-35 (Use and Planned Development Permits), and City Council 
Resolution No. 2007-53 to implement Chapter 44 of Title 12 of the Santa Maria 
Municipal Code all pertain to the Cole Enterprises Conditional Use Permit. These 
Municipal Code Chapters establish the cited requirements for on-site and off-site public 
improvements in association with the project. 

The irrevocable offer of dedication and widening of Betteravia Road and A Street would 
encumber a strip of the property approximately 35-40 feet wide (totaling approximately 
1.2 acres), and could impact the usability of the property for the existing businesses. 
The Department of Public Works has indicated that construction of the additional 
roadway is not yet needed at this time. The Department had recommended the 
Development Agreement include a condition that would just require the irrevocable offer 
of dedication and surety to perform the improvements at some time in the future. 
Additionally, the Department of Recreation and Parks has indicated that a "temporary" 
tree planting easement, including a minimal planting of transplantable street trees at the 
location of the current site perimeter, should be acceptable as an interim measure, upon 
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approval of the Development Agreement. The owner would not agree to the conditions 
in the CUP nor the lessened conditions proposed in the Development Agreement. 

Applicant's Proposal: 
The applicants did not agree to the requisite street tree planting or landscaping and 
public-right-of-way (e.g., bonding) and dedication requirements. The applicants have 
advocated that those requirements are excessive for the current use of the property. As 
an alternative, the Development Agreement was requested by the applicants as a 
method to defer the costs of most public improvements and project conditions. 
However, the applicants are not willing to bond for the future improvements. 

Attachment 6 provides a table that summarizes the transition in project conditioning 
from what was initially required by the CUP, then to the "relaxed" conditions proposed 
by staff in the Development Agreement. The right-hand column reflects the applicant's 
position to support or reject those conditions. With little exception, the applicants have 
rejected even the relaxed conditions. For this reason, staff believes that this is not an 
"agreement" between the two parties and that the City Council should reject the 
Commission-recommended Development Agreement. If, during the public hearing, the 
applicants agree to the staff-prepared Development Agreement (Attachment 6), then 
City Council could approve it. Otherwise, denial of the Development Agreement is 
recommended. 

Two reasons are given for the applicant's position: First, the applicants have advocated 
that the public improvements are expensive. The applicants claim that the cost of these 
improvements will make the current business operations economically infeasible. 
Secondly, the applicants are advocating that the existing unpermitted trucking terminal 
and outdoor storage uses be considered as temporary or "interim" uses that will remain 
only until development occurs under the Area 9 Specific Plan. 

However, similar uses have operated on site at least since the early 1990's prior to the 
Cole's purchase of the property, and there is no time frame for development of this 
portion of Area 9, assuming that the City approves the entire Area 9 plan. Therefore, 
the standard development improvements required of the CUP could be delayed for 5, 
10, or perhaps 20 years or more. It is important to provide the identified fencing and 
landscaping improvements along A Street and Betteravia that would minimize the 
impacts from the commercial manufacturing/industrial development to the adjacent 
residents across A Street. 

Development Agreement Content: 

In general, a Development Agreement is supposed to be an "agreement" between two 
parties. Each party benefit in some way. After considerable discussion at the August 
18, 2010 public hearing, one of the Planning Commissioners noted that this process 
was more of a "Development Dis-Agreement" since both parties could not come to a 
mutually agreed set of conditions. It should be noted that the City is under no obligation 
to enter into the Development Agreement, especially if it can be shown that the City 
receives no benefit. 

A recent Development Agreement between the City and Windset Farms resulted in 
benefits to the City in exchange for deferring certain public improvements to a later 
date. All the standard conditions for public improvements applied and were consistent 
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with the Municipal Code. The benefit to the developer was that the City allowed the 
public improvements to be bonded for rather than requiring construction of them at the 
beginning of development. 

In this case, the Coles are using the Development Agreement process to eliminate or 
defer (without bonding) standard conditions that have been required for the project's 
conditional use permit. 

The general categories of City Council-mandated improvements that are typically 
implemented through the responsible City Departments are as follows: 

Department of Recreation and Parks: The Department of Recreation and Parks 
has stated that up to sixty four (64) street trees and the supporting infrastructure 
(e.g., a tree planting easement; an in-ground irrigation system and a long-term 
maintenance agreement) would typically be required for the A Street and West 
Betteravia Road frontages. Through the Development Agreement, the Department 
of Recreation and Parks would only be requiring a portion of those public tree 
planting improvements. For example, through the Development Agreement, a total 
of only thirty two (32) street trees would be required instead of the sixty four (64) 
trees that may have typically been required. Additionally, instead of a full in-ground 
irrigation system, irrigation may be provided by the applicants by any means of their 
choosing. 

Department of Public Works: The Department of Public Works has stated that, as 
a general rule, the A Street and West Betteravia Road frontages would be improved 
to City standards as a part of new development. Typical improvements would 
include full build-out of the half-street section of A Street and West Betteravia Road, 
including curb, gutter and sidewalk, and street lighting improvements along the 
project frontage. Given the "interim" status of the current uses on the Cole property, 
the Department of Public Works, Engineering Division, is recommending only that 
the roadway right-of-way be dedicated for future build-out and a bond sufficient to 
cover future build-out of A Street and West Betteravia Road be provided at this time. 

Community Development Department, Planning Division: Under similar 
circumstances the Planning Division would typically require a solid architecturally 
treated masonry wall when a proposal to establish an industrial use occurs in 
proximity to a residential neighborhood. Furthermore, when an outdoor storage use 
consists of truck or other motor vehicle storage, impermeable concrete site surfacing 
is typically required. Additionally, in most cases, a minimum fifteen percent (15%) 
landscape coverage is typically required in association with a discretionary permit. 
Through this Development Agreement, the Community Development Department 
has waived those requirements, instead requiring a new eight foot chain link fence 
with privacy slatting, gravel base site surfacing, and minimal perimeter landscaping 
only along the A Street frontage. 

Attachment 6 provides a table summarizing the original CUP conditions, staff
recommended Development Agreement conditions, and then the applicant's response 
to the Development Agreement conditions. 

Concerns: 
The primary concerns that arise from the applicant's proposal are: 
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Equity with other developments. With some limited exceptions, virtually all other 
developments in the City of Santa Maria have been required to install full public 
improvements (Le. curb, gutter, sidewalks, street trees). This is especially the case 
when an industrial project is located in close proximity to a residential neighborhood. 
A Planned Development was approved for Oliver's Towing (PD-2007-003) on March 
2,2007. The property is just one parcel west of the Coles at 1599 West Betteravia. 
The applicant was required to pave portions of the property, install one hydrant, 
annex to the landscape district, and pay AB 1600 fees. It would be inequitable for 
the City to now waive these requirements for an adjacent business. The City has 
adhered to its code provisions throughout the recent long period of development 
activity. The result has been a tremendous improvement of the public infrastructure 
as well as the overall appearance of this community. In those limited exceptions 
(e.g., Windset Farms), there was adequate justification to approve the Development 
Agreement. The City and the developer both received benefits. 

In addition to the Oliver's Towing business and Cole's, two other adjacent 
businesses have also been identified by Code Compliance as having violations of 
the Municipal Code. The two are described below: 

a. McCormick (2057 A Street) - A County zoning violation case was opened on this 
property on September 16, 1998 with complaints of people living in trailers, 
trucks running engines and honking horns, noise from operations after midnight, 
trucks parked in roadway, and barking dogs. The violations had not been 
completely resolved at the time the property was annexed to the City. A City 
Code Compliance case was opened on November 2, 2006 with the reporting 
party complaining about leaking batteries, overflowing trash, and raw sewage on 
the ground. Numerous businesses are operating on the property at this time that 
will require the processing of a planned development or conditional use permit. 
Compliance staff is monitoring the property and is awaiting resolution of the Cole 
property in order to provide process direction to the owner. 

b. Rudometkin (1563 West Betteravia) - A County zoning violation case was 
opened on this property on January 2, 2001 with complaints of an auto painting 
business on the property. A follow up site visit by county staff reported the 
following, "numerous business owners have constructed makeshift structures ... 
The parcel has extensive outdoor storage of equipment and numerous vehicles 
in all states of disrepair, and unscreened from the neighboring parcel." (SBCo 
2/19/2002) A City Code Compliance case was opened on February 23, 2005 
with the reporting party complaining about paint spraying and miscellaneous 
businesses operating without permits. 

Neighborhood compatibility: As stated through the Development Agreement, the 
Conditional Use Permit proposal would not be required to install full perimeter street 
tree and landscape planting consistent with City Council Resolution 2007-53. 
Insufficient landscape and perimeter improvements along the project frontage could 
potentially perpetuate the already blighted appearance for the adjacent 
neighborhood. Photographs will be presented at the hearing that show the site in 
relation to the neighboring homes east of the site. 

Interim or Temporary use: There is no way to predict how long the current uses 
would remain on the property. Moreover, the possibility exists that development 
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elsewhere, on other adjacent or nearby properties with the Area 9 Specific Plan, 
may necessitate implementation of the right-of-way dedication, even if the 
businesses located on the subject property are still in operation. Therefore, any 
Development Agreement must be structured in recognition that the City shall make 
the determination when any roadway dedication and public improvement project 
should occur, regardless of the status of the uses located on the subject property. 

Benefits to the City: 
Typically, an applicant who is requesting a Development Agreement would offer 
substantial concessions to the City. However, in this case, the applicants are 
advocating that the existing businesses on the property should be viewed as interim 
until redevelopment occurs under the Area 9 Specific Plan and therefore the applicants 
have provided a relatively minimal offer: 

a. The applicants state that the project provides roughly seventeen separate 
businesses and 61 jobs to the area. These jobs are generally related to trucking, 
recycling, and construction materials supply. 

b. Under the Conditional Use Permit and the Development Agreement, the project 
would include a set of measures to improve the appearance of the property and 
its perimeter. As a result, the project has the potential to be the catalyst to spur 
clean-up of other similar industrial properties in the area. 

The proposed project gains a degree of support from the claims that the applicants 
makes about the project's status as an interim use until development occurs under the 
Area 9 Specific Plan. However, it should be noted that it is not possible to predict how 
long the current and stated "temporary uses" may continue on the property. After all, 
the same type of uses had been present onsite long before the property was annexed 
into the City. 

E' 
At its August 18, 2010 public hearing, the Planning Commission reviewed staffs 
recommendation, as provided through a draft Development Agreement. During the public 
hearing, the applicants advocated that the costs of the measures, as required under staffs 
recommendation, would bankrupt the business located on the subject property. The 
applicants therefore only consented to a minimal list of conditions. At the end of the 
public hearing, the Planning Commission unanimously adopted a Resolution to 
recommend that the City Council approve a Development Agreement that completely 
accepted the applicant's minimal set of conditions. Attachment 3 provides the Planning 
Commission's recommendation for the Development Agreement. 

Alternatives: 
1. Approve the Staff-Recommended Development Agreement: As prepared by 

staff, the measures identified in Column 2 of Attachment 6 would provide a 
balance between the full implementation of public improvements under the CUP 
and the less-than-adequate Development Agreement recommended by the 
applicants and accepted by the Planning Commission. A copy of this staff
recommended Development Agreement can be viewed as Attachment 5. 
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E' . Effects: As stated through the staff-recommended Development 
Agreement, the conditions would not require installation of full perimeter street 
tree and landscape plantings consistent with City Council Resolution 2007-53. 
Instead a reduced level of street tree plantings and maintenance requirements 
would be required. Additional measures contained in the Development 
Agreement would guarantee that public roadway improvements would occur at a 
future time as determined by the City. 

Staff believes that the public improvements and bonding requirements under this 
scenario would result in a fair and reasonable compromise to establish the level 
of public improvements (e.g., enough street trees) necessary to improve 
appearance of the project frontage and provide the appropriate mechanism for 
future public improvements to A Street and West Betteravia Road. 

The applicants have stated that this scenario is cost prohibitive, and under the 
staff-recommended Development Agreement scenario, the existing uses of the 
property would no longer be economically viable. This is not the only location in 
the City where a "low overhead" business is operated. In fact, there are similar 
businesses adjacent to this one that will be facing similar standard conditions. 
Releasing these applicants from even the reduced conditions will set a precedent 
for other developers who will look to the City Council for similar special 
consideration. This was highlighted in the discussion under "Equity with other 
developments" 

2. Deny the Development Agreement: The City Council may deny the project. 
Since the project is a Development Agreement between the 

developer and the City Council to defer certain required public improvements for 
an unspecified period of time, a denial would eliminate the Development 
Agreement and as a result, all of the public improvements required under 
Conditional Use Permit U-2009-002 would be required to be implemented by the 
applicants. 

Fiscal Considerations: 
Undetermined at this time. 

Impact to the Communitv: 
As an interim use until development occurs within the Area 9 Specific Plan, no 
immediate impact to the Community at large is anticipated to result from the project. 
However, as stated in this report, there is a history of violations on the property that 
have resulted in direct and adverse impacts on the adjacent residential neighborhoods 
and the appearance from the adjacent public streets. Therefore, the Development 
Agreement and the associated Conditional Use Permit are anticipated to result in a 
direct improvement for the immediate vicinity. 

ENVIRONMENTAL PROCEDURES: 

This project is a Class 1 Categorical Exemption (Existing Development) based on 
Section 15301 of the State Environmental Guidelines. No further environmental review 
is required. 
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COORDINATION: 

This report has been prepared in coordination with the Office of the City Attorney and 
Code Compliance Unit, the Department of Recreation and Parks, and the Department of 
Public Works, Engineering Division. 

LAWRENCE W. APPEL 
Director of Community Development 

ATTACHMENTS: 

Attachment 1 - Vicinity Map 
Attachment 2 - Tenant Space Configuration Plan 
Attachment 3 - Planning Commission Resolution No. 2571 
Attachment 4 - Development Agreement (Planning Commission-recommended) 
Attachment 5 - Development Agreement (Staff-recommended) 
Attachment 6 - Comparison Table of Standard Municipal Code Requirements, Staffs Recommendation 

and Applicant's Response 
Attachment 7 - Code Violations noted on the Cole property 
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RESOLUTION NO. 2571 

A RESOLUTION OF THE PLANNING COMMISSION OF 
THE CITY OF SANTA MARIA, CALIFORNIA, 

RECOMMENDING TO THE CITY COUNCIL TO ENTER 
INTO A DEVELOPMENT AGREEMENT WITH COLE 

ENTERPRISES, LLC FOR PROPERTY LOCATED 1525 
WEST BETTERAVIA ROAD, SP-2010-021 , E-2009-003 

WHEREAS, the subject property is located at 1525 West Betteravia Road in 
a PD/CM (Planned Development General Commercial) zoning district. "A" Street abuts the 
subject property on the east. West Betteravia Road bounds the subject site on the south. 
"A" Street and West Betteravia Road are designated, respectively, as a Secondary Arterial 
Street and as a Primary Arterial Street on the City's General Plan Circulation Element; and 

WHEREAS, single-family residential neighborhoods are located across "A" 
Street to the east; and 

WHEREAS, the subject property is occupied by several unpermitted uses 
and activities, including an unpermitted trucking terminal, unscreened outdoor storage 
yards, unpermitted buildings, structures and utility connections, many of which have been 
determined to present a health and safety violation by the Building Official; and 

WHEREAS, there has been a history of code enforcement complaints on 
the premises, and most of the complaints have been confirmed as valid violations; and 

WHEREAS, the above-described trucking terminal and outdoor storage 
uses are expressly prohibited unless a Conditional Use Permit is approved in 
accordance with Municipal Code Section 12-16.05, Conditional Uses in the CM 
(Commercial Manufacturing) zoning district; and 

WHEREAS, State law requires that conditional uses which would 
otherwise be incompatible with a zone's permitted uses must comply with all local laws 
and regulations, and also be further conditioned so as to be compatible with the 
neighborhood before a Conditional Use Permit issues; and 

WHEREAS, an application for Conditional Use Permit, U-2009-002 was 
filed on behalf of the property owner on January 13, 2009, in response to a Code 
Enforcement action to either terminate or legally establish several unpermitted uses and 
facilities on the subject property; and 

WHEREAS, during the October 2009, public hearings for Conditional use 
Permit, U-2009-002, the applicant requested relief from certain Municipal Code 
requirements and neighborhood compatibility conditions and the ground that they were 
"cost prohibitive" and that the illegal uses are both long-standing and temporary pending 
development; and 

ATTACHMENT 3 
PLANNING COMMISSION 
RESOLUTION 2571 



WHEREAS, the applicant, Cole Enterprises, LLC, is proposing to enter 
into a Development Agreement (DA) with the City Council to obtain relief as requested 
from the requirements of State law; and 

WHEREAS, as consideration for obtaining the requested relief, the 
applicant is proposing to offer site and perimeter improvements and The Planning 
Commission has review authority to determine that the Development Agreement is 
consistent with the City of Santa Maria General Plan. Furthermore, the Planning 
Commission is charged with review authority to recommend approval of the 
Development Agreement to the City Council; and 

WHEREAS, the Planning Commission of the City of Santa Maria held a 
regularly scheduled public hearing on August 18, 2010, for the purpose of review and 
recommendation to the City Council regarding a development agreement with Cole 
Enterprises, LLC for the 9.6 acre property subject to Conditional Use Permit, U-2009-
002, E-2009-003, located at 1525 West Betteravia Road, SP-2010-021 , E-2009-003; 
and 

WHEREAS, notices of said public hearing were made at the time and in 
the manner required by law; and 

WHEREAS, the development agreement was prepared in accordance 
with the statutory requirements of California Government Code (Sections 65864 through 
65869.5); and 

WHEREAS, at the completion of the public hearing, the Planning 
Commission duly considered all evidence presented at said hearing, including evidence 
presented in the staff report; and 

NOW, THEREFORE, BE IT RESOLVED that the Planning Commission of 
the City of Santa Maria recommends to the City Council that the City Council enter into 
a Development Agreement for the Cole Enterprises, LLC Project (Attachment 1) 
containing provisions specified below the project description. 

PROJECT DESCRIPTION 

The Development Agreement with Cole Enterprises, LLC for the 9.6 
acre property located at 1525 West Betteravia Road, for the 
deferral of the public infrastructure required by the Zoning 
Ordinance of the Municipal Code and by City Council Resolution 
2007-53, on "A" Street and West Betteravia Road. The project will 
receive Conditional Use Permit U-2009-002, to establish and to 
implement certain uses and activities as specified by Conditional 
Use Permit, U-2009-002, and, based upon meeting all applicable 
requirements for such. 

Recommended provisions in the Development Agreement: 



1. Property ownerlDeveloper will remove the two Oak trees 
located near the Betteravia Road frontage that are in poor 
condition; 

2. Property owner/Developer will provide a five foot wide 
planting strip and include a minimal planting of shrubs along 
"A" Street frontage; 

3. Property owner/Developer agrees to maintain the frontages 
of "A" Street and West Betteravia Road, between the street 
and perimeter fencing landscaped areas, in a smooth and 
weed-free condition that does not allow standing water to 
collect, until frontage and right-of-way improvements are 
installed; and 

4. Property ownerlDeveloper shall paint and maintain in good 
repair without peeling, fading and cracking; or remove, 
replace and maintain in similar fashion; a water storage tank 
that is visible from "A" Street. 

PASSED AND ADOPTED at a regular meeting of the Planning 
Commission of the City of Santa Maria held August 18, 2010, by the following roll call 
vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAINED: 

ATTEST: 

Commissioners Andrade, Lopez, Moats, Quandt and Chairman 
Brown 

None 

None 

None 

RODGEWBROWN, CHAIRMAN 
City Planning Commission 



Recording requested by: 

City of Santa Maria 

When Recorded Mail to: 

Santa Maria City Clerk 
110 E. Cook Street, Room 6 
Santa Maria, CA 93454 

DEVELOPMENT AGREEMENT 
FOR COLE PROJECT 

THIS DEVELOPMENT AGREEMENT ("Agreement") is made and entered in the 
City of Santa Maria on this day of ,2010, by and between CITY OF 
SANTA MARIA, a California municipal corporation and charter city (hereinafter referred 
to as "CITY"), and Cole Enterprises, LLC, a limited liability company (hereinafter 
referred to as "DEVELOPER"). 

RECITALS: 

WHEREAS, due to the lack of certainty in the approval of development projects, 
there can result a waste of resources, an escalation in the cost of housing, a 
discouragement in investment and the commitment to comprehensive planning which 
would make maximum effective utilization of resources at the least economic cost to the 
public; and 

WHEREAS, although there are several business activities and operations on the 
subject property, some of those are existing as unpermitted uses, those uses generally 
function as temporary uses, operating with minimal improvements and infrastructure, 
and resulting in certain adverse impacts upon adjacent land uses, the lack of certain 
supporting infrastructure improvements can potentially result in adverse impacts to the 
surrounding areas; and 

WHEREAS, California Government Code §§65864-65869.5 were therefore 
enacted authorizing local agencies to enter into binding development agreements with 
persons having legal or equitable interests in real property for the development of such 
property; and 

WHEREAS, it is the intent of CITY and DEVELOPER to establish certain 
development rights in the property and considerations related to property dedications, 
public and private improvements and financing which are or will be the subject of project 
development applications as well as this Development Agreement; and 

WHEREAS, pursuant to California Government Code §65865, CITY has adopted 
an ordinance implementing this agreement and establishing procedures and 
requirements for consideration of development agreements; and 
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WHEREAS, DEVELOPER is the holder of a legal or equitable interest in the 
undeveloped real property which is the subject of this Agreement described as 
Assessor's Parcel Number 117-320-008, and more particularly described in Exhibit "A" 
hereto (the "Property"); and 

WHEREAS, DEVELOPER proposes to defer development requirements for a 
project known as Conditional Use Permit for Cole Enterprises, LLC, U-2009-002, E-
2009-003; and 

WHEREAS, the project is described as screened materials storage yard(s); 
trucking terminals, including outdoor truck storage, a diesel fuel tank/dispenser, indoor 
vehicle maintenance and repair; contractors yards; associated office uses; limited 
outdoor maintenance and servicing; limited retail; driveways and parking located on 9.6 
acres at 1525 West Betteravia Road in Santa Maria. The project is more specifically 
described in the staff report and exhibits to U-2009-002; and 

WHEREAS, some area residents whose homes are in close proximity to the 
subject property have identified certain adverse impacts related to noise, air quality and 
the physical appearance of the subject property and have requested specific 
improvements to mitigate those impacts including: A solid screen fence along the A 
Street frontage; landscape plantings along A Street, including shrubs and ground cover 
in a similar manner as provided and existing street landscape treatment on the opposite 
side of A Street; limitations of outdoor light and glare; limitations on the hours of the 
business operation(s); restrictions on truck and vehicle placement, including a 
prohibition on vehicle storage and trucking uses anywhere on the northeasterly portion 
of the subject property; a full prohibition against persons residing on the subject 
property; a prohibition against outdoor repair; limitations on the placement of outdoor 
signage; access restrictions along A Street; a prohibition against truck and vehicle 
parking along A Street; and, a general clean-up of the site, including clean-up of the 
area at the southeast corner of the subject property; and 

WHEREAS, Developer represents that: 

1) As of April, 2010, Developer's property provided for 17 businesses and 
61 employees that contribute economic development revenue for the betterment 
of the City of Santa Maria; and 

2) The configuration and use of Cole Enterprises' property has not 
changed since the time of annexation into the City of Santa Maria; and 

3) All of the businesses that contributed to any complaints regarding Cole 
Enterprises have left the property; and 

WHEREAS, in return for flexibility in the application of development requirements 
for a Conditional Use Permit, CITY desires that DEVELOPER perform specified 
activities in connection with the Cole Enterprises use permit. These include smoothing, 
weeding and maintaining of the "A" Street and West Betteravia Road frontages in the 
area between the street and perimeter fencing; removing or properly trimming or 
pruning three trees in poor condition; providing perimeter landscaping and joining a 
landscape maintenance district and special benefit zone (and agreeing to pay 
assessments for special benefits received); repainting or replacing a water tank 
structure on the property, agreeing to compliance inspections on the property and 
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providing an irrevocable offer of dedication to the City for roadway and public utilities on 
the project's frontage of Betteravia Road, "A" Street and First Street; and 

WHEREAS, assurance to DEVELOPER that DEVELOPER may proceed with the 
Conditional Use Permit for Cole Enterprises, LLC Project in accordance with specified 
regulations will strengthen the public planning process, encourage private participation 
in comprehensive planning and reduce the economic cost of development; and 

WHEREAS, DEVELOPER and CITY can accomplish their mutual goals by 
entering into an Agreement pursuant to Government Code §65864 et. seq.; and 

WHEREAS, the City Council has found that this Agreement is consistent with the 
General Plan, and zoning ordinances of the CITY, and has taken all necessary 
proceedings in accordance with CITY's rules and regulations for its approval; and 

WHEREAS, on August 18, 2010 following a public hearing, the Planning 
Commission of CITY adopted Resolution No. 2571, recommending to the City Council 
approval of this Agreement; 

NOW THEREFORE, with reference to the foregoing recitals and in consideration 
of the mutual promises, obligations and covenants herein contained, the CITY and 
DEVELOPER hereto agree as follows: 

1. APPLICABLE RULES AND REGULATIONS 

a. State Law. Government Code §65866 provides that the zoning 
regulations in force on the date a development agreement is executed 
apply to the project, except as otherwise specified. DEVELOPER 
wishes to receive flexibility in the application of development 
requirements as specified by this Agreement, instead of proceeding 
as required by the Santa Maria Municipal Code and regulations of the 
City of Santa Maria. 

b. Rules. The rules, 
regulations, specifications, and official policies governing design, 
improvements, and construction standards applicable to development 
of the Property subject to this Agreement shall be those specified in 
this agreement. Where not addressed by this Agreement or not in 
conflict with this Agreement, the Santa Maria zoning ordinance and 
other Municipal Code requirements shall control. Applicable Municipal 
Code requirements NOT addressed by this Agreement specifically 
include, but are not limited to, the requirements of Chapter 12-28 of 
the Santa Maria Municipal Code. This Agreement does NOT operate 
to keep in force those zoning regulations existing on its effective date. 

c. Effective Date. The effective date of this Agreement is the date it is 
adopted by the City Council of the CITY. 

2. INTEREST OF DEVELOPER 
DEVELOPER represents that, as of the Effective Date, it owns or it is 

contractually entitled to buy the Property in fee, subject to encumbrances, easements, 
covenants, conditions, restrictions and other matters of record. 
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3. BINDING EFFECT OF AGREEMENT 
The burdens of this Agreement shall bind, and its benefits inure to the 

successors-in-interest to, the CITY and DEVELOPER hereto. 

4. RELATIONSHIP TO CITY AND DEVELOPER 
It is understood that the contractual relationship between the parties 

created hereunder is that DEVELOPER is an independent contractor and not an agent 
of the CITY. Nothing contained herein or in any document executed in connection 
herewith shall be construed as making the CITY and DEVELOPER joint venturers or 
partners in the Project. 

5. PERMITTED USES OF PROPERTY 

a. Permitted Uses; Intensity of Uses; Maximum Size and Height 
of Buildings. The parties hereby agree that for the term of this Agreement the 
permitted uses and the intenSity of use shall be those stated in the then-current Santa 
Maria General Plan ("General Plan"), the Santa Maria Municipal Code including the 
Zoning Ordinance, Conditional-Use Permit No. U-2009-002, and regulations adopted by 
the City Council concerning the Plan and Codes (collectively, the "Applicable Land-Use 
Regulations"), as well as this Agreement. DEVELOPER shall have those benefits 
granted and obligations created to permit development of the Property in accordance 
with the Applicable Land-Use Regulations and this Agreement. Without limiting the 
generality of the foregoing, the maximum, development and use intensity, maximum 
height and size of structures permitted hereunder shall be governed by the Applicable 
Land Use Regulations and this Agreement. 

This Agreement supplements, but does not replace, other approvals needed to 
use the Property as set out in U-2009-002. The provisions of this Agreement shall 
control in the event of a conflict; the other applicable land-use regulations shall 
control in the event this Agreement does not specify a requirement. 

b. Entitlement to Develop. The DEVELOPER is hereby granted, as 
of the Effective Date of this Agreement, the vested right to develop the Cole 
Enterprises, U-2009-002, E-2009-003 Project and the Property to the extent and in the 
manner provided in this Agreement. 

c. Other Projects. This Agreement shall not prevent the CITY from 
denying or conditionally approving any subsequent development project application 
submitted for other real property not described in Exhibit "A" which is not subject to this 
Agreement on the basis of existing or new rules, regulations and policies. 

d. Changes in State or Federal Law. In the event of the enactment 
or amendment of any statewide law or regulation or any federal law or regulation, which 
enactment or amendment prohibits or precludes the performance of any term or 
provision of this Agreement, or which renders economically infeasible further 
development of the Cole Enterprises, U-2009-002, E-2009-003 Project, then 
DEVELOPER, at DEVELOPER's option, may terminate this Agreement with no further 
liability to CITY. 

e. Fees and Charges. Fees, charges, taxes, and any other levy that 
is revised or adopted during the term of this Agreement shall apply to development 
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pursuant to this Agreement, except where this Agreement expressly and specifically 
sets forth a maximum limit on any fee on either an aggregate or per unit bases. 

6. REQUIRED IMPROVEMENTS AND ACTIVITIES; TIMING 
Except as otherwise specified, the improvements required by this 

Agreement shall be provided by the DEVELOPER no later than sixty (60) days after 
approval of Conditional-Use Permit U-2009-002. 

a. The applicable regulations, specifically the CITY's zoning 
ordinance, require a Conditional Use Permit in order to authorize the uses requested for 
the property. Although issuance of a use permit authorizes one or more uses that would 
otherwise be prohibited in a zone, it does not authorize flexibility in applying other 
development standards. A conditional use must meet all those standards, and in 
addition, a city may place additional requirements on conditional uses in order to assure 
compatibility with neighboring uses. [IT Corp. v. Board of Supervisors, 1 Cal.4th 81 
(1991); Friends of Davis v. Citv of Davis, 83 Cal.App.4th 1004 (2000).) However, by 
using a development agreement, the parties may legally achieve flexibility in applying 
the applicable regulations. 

b. The applicable land-use regulations require that all structures 
comply with the California Building Code. This is a public safety requirement and must 
be promptly corrected to the satisfaction of the Building Official. The location of said 
buildings is as shown in Exhibit "D" to the staff report U-2009.002, dated August 13, 
2010, as well as unpermitted utility improvements, as shown in Cole Enterprises, U-
2009-002, E-2009-003 in accordance with the applicable land-use regulations. 

c. The applicable land-use regulations require that all uses maintain 
approved trash and recycling facilities. [Santa Maria Municipal Code §12-35.207.) This 
is a public health requirement and must be promptly complied with. Developer agrees 
to construct trash and recycling facilities in accordance with the applicable land-use 
regulations, in locations approved by Community Development Department and Public 
Works staff. 

d. The applicable land-use regulations require that a solid fence or 
wall shall be erected surrounding areas devoted to outdoor storage, and that such 
storage not exceed the height of the fence or wall [Santa Maria Municipal Code §§ 12-
35.207, 12-16.11 (a) and (c).) This is a public welfare requirement to promote aesthetics 
and compatibility. 

DEVELOPER has requested flexibility in the application of this requirement in order to 
avoid expense and to allow stacked storage in specified locations on the property. 
Because DEVELOPER does not propose to develop the property with permanent 
structures at this time, the CITY agrees to allow DEVELOPER to build and maintain a 
chain-link fence with slats that does not comply with Code standards but does provide 
some screening. DEVELOPER shall construct and maintain in like-new condition at all 
times, a screening fence made of material approved by the Community Development 
Department around the "A" Street and West Betteravia perimeter of the property, in the 
location approved by the Public Works Department and Community Development 
Department. The fence shall be no less than eight feet in height, measured from the 
highest finished grade. 
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e. The applicable land-use regulations require that any activity, 
operation or device which causes or tends to cause, the release of air contaminants into 
the atmosphere shall comply with the rules and regulations of the county air pollution 
district, and that odors released from any operation or activity shall not exceed 
detectable concentrations beyond lot lines [Santa Maria Municipal Code §12-33.302 
and 12-33.303.]. This is a public welfare requirement to promote compatibility. 
Developer agrees to remove the vehicle storage and restrict truck staging to the 
designated areas as specified on Exhibit "B" to the staff report dated August 13, 2010 
for the August 18, 2010 Planning Commission public hearing, as shown in Cole 
Enterprises, U-2009-002, E-2009-003 in accordance with the applicable land-use 
regulations. 

f. The applicable land-use regulations require installation of 
landscaping in the amount of 15% of the gross area of the project site. [Santa Maria 
Municipal Code § 12-35.207; Chapter 12-44.] This is a public welfare requirement which 
reflects the City of Santa Maria's standard for a developed urban environment. 

DEVELOPER has requested flexibility in the application of this requirement in order to 
avoid expense. Because DEVELOPER does not propose to develop the property with 
permanent structures at this time, CITY agrees to reduce this requirement as follows: 

DEVELOPER shall install a 5-foot wide landscape strip along the easterly project 
boundary ("A" Street frontage). The landscaping shall be shown on a landscape plan 
approved by the Community Development Department, and DEVELOPER shall 
maintain the landscaping as approved. 

g. The applicable land-use regulations, found in the City's Landscape 
and Irrigation Standards (adopted by the City Council in Resolution No. 2007-53 to 
implement Chapter 44 of Title 12 of the Santa Maria Municipal Code) require 
installation and maintenance of street trees along public streets in tree planting 
easements. Depending on the specie, trees are to be planted no closer than 25 feet 
on center, and no farther apart than 40 feet on center. This is a public welfare 
requirement which reflects the City of Santa Maria's standard for a developed urban 
environment. 

Because DEVELOPER has represented that the uses on this property are temporary 
pending overall development of Area 9, this requirement is modified so that 
DEVELOPER agrees to do all of the following: 

1) Remove the Oak trees that are in poor condition, the location 
as shown on Exhibit B to the staff report, U-2009-002. 

7. CONSIDERATION FOR DEFERRAL OF REQUIRED IMPROVEMENTS 
As consideration for deferral of required improvements [and dedications], 

DEVELOPER agrees to do the following within 60 days after approval of Conditional 
Use Permit, U-2009-002: 

a. To paint and maintain in good repair without peeling, fading and 
cracking; or remove, replace and maintain in similar fashion; a water storage tank that is 
visible from "A" Street. DEVELOPER shall obtain Community Development Department 
approval of the proposed paint color, and shall obtain the Department's approval before 
using any modified color to paint the tank. 
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b. To install a five-foot wide landscaped strip in front of the perimeter 
fence along "A" Street. The perimeter landscaped strip shall include a variety of shrubs 
and ground cover, dispersed around and between the trees as required by the 
Department of Recreation and Parks, to the satisfaction of the Community Development 
Department. 

c. To remove (or appropriately trim or prune) three existing trees in 
poor condition that are located on the property near the West Betteravia Road frontage, 
and replace any trees removed with new trees meeting specifications of the Recreation 
and Parks Department. 

d. To maintain the frontages of "A" Street and West Betteravia Road, 
between the street and perimeter fencing landscaped areas, in a smooth and weed-free 
condition that does not allow standing water to collect, until frontage and right of way 
improvements are installed. 

e. To allow CITY employees access to DEVELOPER's property at all 
reasonable times during business hours for the purpose of inspection to verify 
compliance with applicable regulations. 

8. GENERAL PROVISIONS 
The following general provisions apply to this Agreement: 

a. Notices. All notices under this Agreement shall be in writing and 
delivered in person or sent by mail, postage prepaid and addressed as provided in this 
paragraph. Notice shall be effective on the date it is delivered in person, or, if mailed, 
on the date of deposit in the United States Mail. Notices shall be addressed as follows 
unless a written change is filed with the CITY: 

To City: 
City Director of Public Works/City Engineer 
110 South Pine Street, Suite 101 
Santa Maria, CA 93458 

To Developer: 
Cole Enterprises, LLC 
1525 West Betteravia Road 
Santa Maria, CA 93458 

b. Compliance with Laws, etc. DEVELOPER shall comply with all 
laws, including but not limited to the rules and policies of the CITY, in performing this 
Agreement. 

c. Integration. This Agreement constitutes the entire agreement of 
the parties with respect to the subject matter. All modifications, amendments, or waivers 
of the terms of this Agreement must be in writing and signed by the appropriate 
representatives of the parties. 

d. Interpretation. This agreement shall be interpreted in accordance 
with the laws of the State of California. 

e. Jurisdiction. Jurisdiction and venue of all disputes over the terms 
of this Agreement shall be in the County of Northern Santa Barbara, State of California. 
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f. Warranty of Authority. Each person signing this Agreement on 
behalf of a party warrants that he or she has authority to do so. 

g. No Waiver. Failure to enforce with respect to a default shall not be 
construed as a waiver. 

h. Severability. The provisions of this agreement are severable. If 
any part of this Agreement is held invalid by a court of competent jurisdiction, the 
remainder of the Agreement shall remain in full force and effect unless amended or 
modified by mutual written consent of the parties. 

i. Submittals. In addition to any other submittals required by this 
Agreement, DEVELOPER shall submit copies of its current business license and 
current certificate of workers compensation coverage to the CITY before beginning work 
on this Project. 

j. Prevailing Wage. If applicable, DEVELOPER and its agents, 
employees or contractors are required to pay the general prevailing wage rates of per 
diem wages and overtime and holiday wages determined by the Director of the 
Department of Industrial Relations under §1720 et seq. of the California Labor Code. 
The Director's determination is on file and open to inspection at www.dir.ca.gov and is 
referred to and made a part hereof; the wage rates therein ascertained, determined and 
specified are referred to and made a part hereof as though fully set forth herein. 

9. DEFAULT, REMEDIES, TERMINATION 

a. Annual Review. CITY shall, at least every twelve (12) months 
during the term of this Agreement, review the extent of good faith substantial 
compliance by DEVELOPER with the terms of this Agreement. Such periodic review 
shall be limited in scope to compliance with the terms of this Agreement pursuant to 
California Government Code §65865.1. Notice of such annual review shall include the 
statement that any review may result in amendment or termination of this Agreement. A 
finding by CITY of good faith compliance by DEVELOPER with the terms of the 
Agreement shall conclusively determine said issue up to and including the date of said 
review. 

The CITY shall deposit in the mail to DEVELOPER a copy of all staff reports and, to the 
extent practical, related exhibits concerning contract performance at least four (4) 
calendar days prior to any such periodic review. DEVELOPER shall be permitted an 
opportunity to be heard orally or in writing regarding its performance under this 
Agreement before the City Council, or if the matter is referred to the CITY Planning 
Commission, before said Commission. 

b. Default by CITY. In the event CITY does not accept review, 
approve or issue necessary development permits or entitlements for use in a timely 
fashion, as defined by this Agreement, or as otherwise agreed to by the parties, or the 
CITY otherwise defaults under the terms of this Agreement, CITY agrees that 
DEVELOPER shall not be obligated to proceed with or complete the Cole Enterprises, 
U-2009-002, E-2009-003 project, or any phase thereof, nor shall resulting delays in 
DEVELOPER's performance constitute grounds for termination or cancellation of this 
Agreement. 
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c. Right to Legal Action. In addition to any other rights or remedies, 
either party may institute legal action to cure, correct, or remedy any default to enforce 
any covenant or agreement herein, or to enjoin any threatened or attempted violation. 

d. Enforced Delay; Extension of Term of Agreement. The term of 
this Agreement shall be extended for litigation attacking the validity of this Agreement, 
or any permit, ordinance, or entitlement or other action of a governmental agency 
necessary for the development of the property pursuant to this Agreement. An 
extension of time for such cause shall accrue in the event of notice from the party 
claiming such extension to the other party, specifying the cause and commencement 
date of such delay. If, however, notice by the party claiming such extension is sent to 
the other party more than sixty (60) days after the commencement of the cause, the 
period shall commence to run only sixty (60) days prior to the giving of such notice. 

10. HOLD HARMLESS AGREEMENT 
DEVELOPER hereby agrees to, and shall hold CITY, its elective and appointive 

boards, commissions, officers, agents, and employees harmless from any liability for 
damage or claims for damage for personal injury, including death, as well as from 
claims for property damage which mayor indirectly arise from DEVELOPER's or 
DEVELOPER's contractors, subcontractors, agents, or employee's operations under 
this Agreement; provided that the foregoing shall not apply to any liabilities or claims to 
the extent caused by the CITY's breach of this Agreement, to the extent caused by the 
violation of applicable law or to the extent caused by any negligent or intentional act by 
the CITY or its elective and appointive boards, commissions, officers, agents, and 
employees. 

11. COOPERATION IN THE EVENT OF LEGAL CHALLENGE 
In the event of any legal action instituted by a third party or other governmental 

entity or official challenging the validity of any provision of this Agreement, the parties 
hereby agree to cooperate in defending said action. CITY shall upon prior written notice 
from DEVELOPER reasonably cooperate and perform such acts as may be necessary 
or appropriate to assist DEVELOPER in obtaining any required approvals for the Cole 
Enterprises, U-2009-002, E-2009-003 Project from any other governmental entity or 
quasi-public authority having or acquiring jurisdiction over the Project. In the event that 
CITY incurs expenses in connection with this paragraph, DEVELOPER shall promptly 
reimburse such expenses upon request. DEVELOPER shall be entitled to seek 
reimbursement from third parties, including other governmental entities or officials, for 
any costs or expenses has incurred. 

12. TERM OF AGREEMENT 
The term of this Agreement shall commence on the Effective Date and shall 

continue, unless sooner terminated pursuant to the terms hereof, for [insert term]. 
Following the expiration of said term, this Agreement shall be deemed terminated and of 
no further force and effect; provided, such termination shall not automatically affect any 
right arising from any CITY approvals on the Cole Enterprises, U-2009-002, E-2009-
003, project, whether secured prior to, concurrently with, or subsequent to the Effective 
Date of this Agreement; and provided further, that, as to that portion of the Property on 
which construction work, per Exhibit "C", has been commenced under the Agreement, 
the provisions of this Agreement shall continue to apply during the entire course of such 
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construction work, and shall thereafter apply to the use, operation, repair and 
reconstruction of the improvements constructed pursuant to this Agreement and for any 
reimbursement or Credits due to DEVELOPER under this Agreement. 

13. FORCE MAJEURE 
In the event of changed conditions, changes in local (other than CITY), state or 

federal laws or regulations, inclement weather, delays due to strikes, inability to obtain 
materials, civil commotion, fire, acts of God, or other circumstances outside the 
reasonable control of the parties which substantially interfere with carrying out the Cole 
Enterprises, U-2009-002, E-2009-003, project, or with the ability of either party to 
perform its obligations under this Agreement, the parties agree to bargain in good faith 
to modify such obligations to achieve the goals and preserve the original intent of this 
Agreement. 

14. SEVERABILITY 
The unenforceability, invalidity, or illegality of any provision, covenant, condition, 

or term of this Agreement shall not render the other provisions unenforceable, invalid, or 
illegal. 

IN WITNESS WHEREOF, CITY and DEVELOPER have executed and approved 
this Agreement as of the date set forth below: 

DATED: September __ , 2010 

CITY OF SANTA MARIA DEVELOPER 

BY: 
----------~~---------

Mayor BY: -----------------------
ATIEST: 

BY: -----------------------City Clerk 

APPROVED AS TO FORM: 

City Attorney 

COLE ENTERPRISES DEVELOPMENT AGREEMENT - 10- OCTOBER 5. 2010 



Recording requested by: 

City of Santa Maria 

When Recorded Mail To: 

Santa Maria City Clerk 
110 E. Cook Street, Room 6 
Santa Maria, CA 93454 

DEVELOPMENT AGREEMENT 
FOR COLE PROJECT 

THIS DEVELOPMENT AGREEMENT ("Agreement") is made and entered in the 
City of Santa Maria on this day of , 2010, by and between CITY OF 
SANTA MARIA, a California municipal corporation and charter city (hereinafter referred 
to as "CITY"), and Cole Enterprises, LLC, a limited liability company (hereinafter 
referred to as "DEVELOPER"). 

RECITALS: 

WHEREAS, due to the lack of certainty in the approval of development projects, 
there can result a waste of resources, an escalation in the cost of housing, a 
discouragement in investment and the commitment to comprehensive planning which 
would make maximum effective utilization of resources at the least economic cost to the 
public; and 

WHEREAS, although there are several business activities and operations on the 
subject property, some of those are existing as un-permitted uses, those uses generally 
function as temporary uses, operating with minimal improvements and infrastructure, 
and resulting in certain adverse impacts upon adjacent land uses, the lack of certain 
supporting infrastructure improvements can potentially result in adverse impacts to the 
surrounding areas; and 

WHEREAS, California Government Code §§65864-65869.5 were therefore 
enacted authorizing local agencies to enter into binding development agreements with 
persons having legal or equitable interests in real property for the development of such 
property; and 

WHEREAS, it is the intent of CITY and DEVELOPER to establish certain 
development rights in the property and considerations related to property dedications, 
public and private improvements and financing which are or will be the subject of project 
development applications as well as this Development Agreement; and 

WHEREAS, pursuant to California Government Code §65865, CITY has adopted 
an ordinance implementing this agreement and establishing procedures and 
requirements for consideration of development agreements; and 

·:!L.= EN'cRPRIStS DEVF:LOPMENT II.C;REUvcfNl 
ATTACHMENT 5 

STAFF-PROPOSED 
DEVELOPMENT AGREEMENT 



WHEREAS, DEVELOPER is the holder of a legal or equitable interest in the 
undeveloped real property which is the subject of this Agreement described as 
Assessor's Parcel Number 117-320-008, and more particularly described in Exhibit "A" 
hereto (the "Property"); and 

WHEREAS, DEVELOPER proposes to defer development requirements for a 
project known as Conditional Use Permit for Cole Enterprises, LLC, U-2009-002, E-
2009-003; and 

WHEREAS, the project is described as screened materials storage yard(s); 
trucking terminals, including outdoor truck storage, a diesel fuel tank/dispenser, indoor 
vehicle maintenance and repair; contractors yards; associated office uses; limited 
outdoor maintenance and servicing; limited retail; driveways and parking located on 9.6 
acres at 1525 West Betteravia Road in Santa Maria. The project is more specifically 
described in the staff report and exhibits to U-2009-002; and 

WHEREAS, some area residents whose homes are in close proximity to the 
subject property have identified certain adverse impacts related to noise, air quality and 
the physical appearance of the subject property and have requested specific 
improvements to mitigate those impacts including: A solid screen fence along the A 
Street frontage; landscape plantings along A Street, including shrubs and ground cover 
in a similar manner as provided and existing street landscape treatment on the opposite 
side of A Street; limitations of outdoor light and glare; limitations on the hours of the 
business operation(s); restrictions on truck and vehicle placement, including a 
prohibition on vehicle storage and trucking uses anywhere on the northeasterly portion 
of the subject property; a full prohibition against persons residing on the subject 
property; a prohibition against outdoor repair; limitations on the placement of outdoor 
signage; access restrictions along A Street; a prohibition against truck and vehicle 
parking along A Street; and, a general clean-up of the site, including clean-up of the 
area at the southeast corner of the subject property; and 

WHEREAS, Developer represents that: 

1) As of April, 2010, Developer's property provided for 17 businesses and 
61 employees that contribute economic development revenue for the betterment 
of the City of Santa Maria; and 

2) The configuration and use of Cole Enterprises' property has not 
changed since the time of annexation into the City of Santa Maria; and 

3) All of the businesses that contributed to any complaints regarding Cole 
Enterprises have left the property; and 

WHEREAS, in return for flexibility in the application of development requirements 
for a conditional-use permit, CITY desires that DEVELOPER perform specified activities 
in connection with the Code Enterprises use permit. These include smoothing, weeding 
and maintaining of the "A" Street and West Betteravia Road frontages in the area 
between the street and perimeter fencing; removing or properly trimming or pruning 
three trees in poor condition; providing perimeter landscaping and joining a landscape 
maintenance district and special benefit zone (and agreeing to pay assessments for 
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special benefits received); repainting or replacing a water tank structure on the property, 
agreeing to compliance inspections on the property and providing an irrevocable offer of 
dedication to the City for roadway and public utilities on the project's frontage of 
Betteravia Road, "A" Street and First Street.; and 

WHEREAS, assurance to DEVELOPER that DEVELOPER may proceed with the 
Conditional Use Permit for Cole Enterprises, LLC Project in accordance with specified 
regulations will strengthen the public planning process, encourage private participation 
in comprehensive planning and reduce the economic cost of development; and 

WHEREAS, DEVELOPER and CITY can accomplish their mutual goals by 
entering into an Agreement pursuant to Government Code §65864 et. seq.; and 

WHEREAS, the City Council has found that this Agreement is consistent with the 
General Plan, and zoning ordinances of the CITY, and has taken all necessary 
proceedings in accordance with CITY's rules and regulations for its approval; and 

WHEREAS, on August 18, 2010 following a public hearing, the Planning 
Commission of CITY adopted Resolution No. 2571, recommending to the City Council 
approval of this Agreement; 

NOW THEREFORE, with reference to the foregoing recitals and in consideration 
of the mutual promises, obligations and covenants herein contained, the CITY and 
DEVELOPER hereto agree as follows: 

1. APPLICABLE RULES AND REGULATIONS 

a. State Law. Government Code §65866 provides that the zoning 
regulations in force on the date a development agreement is executed apply to the 
project, except as otherwise specified. DEVELOPER wishes to receive flexibility in the 
application of development requirements as specified by this Agreement, instead of 
proceeding as required by the Santa Maria Municipal Code and regulations of the City 
of Santa Maria. 

b. Rules. Regulations. Specifications. and Policies. The rules, 
regulations, specifications, and official policies governing design, improvements, and 
construction standards applicable to development of the Property subject to this 
Agreement shall be those specified in this agreement. Where not addressed by this 
Agreement or not in conflict with this agreement, the Santa Maria zoning ordinance and 
other Municipal Code requirements shall control. Applicable Municipal Code 
requirements NOT addressed by this Agreement specifically include, but are not limited 
to, the requirements of Chapter 12-28 of the Santa Maria Municipal Code. This 
Agreement does NOT operate to keep in force those zoning regulations existing on its 
effective date. 

c. Effective Date. The Effective Date of this Agreement is the date it 
is adopted by the City Council of the CITY. 



2. INTEREST OF DEVELOPER 
DEVELOPER represents that, as of the Effective Date, it owns or it is 

contractually entitled to buy the Property in fee, subject to encumbrances, easements, 
covenants, conditions, restrictions and other matters of record. 

3. BINDING EFFECT OF AGREEMENT 
The burdens of this Agreement shall bind, and its benefits inure to the 

successors-in-interest to, the CITY and DEVELOPER hereto. 

4. RELATIONSHIP TO CITY AND DEVELOPER 
It is understood that the contractual relationship between the parties 

created hereunder is that DEVELOPER is an independent contractor and not an agent 
of the CITY. Nothing contained herein or in any document executed in connection 
herewith shall be construed as making the CITY and DEVELOPER joint venturers or 
partners in the Project. 

5. PERMITTED USES OF PROPERTY 

a. Permitted Uses; Intensity of Uses; Maximum Size and Height 
of Buildings. The parties hereby agree that for the term of this Agreement the 
permitted uses and the intensity of use shall be those stated in the then-current Santa 
Maria General Plan ("General Plan"), the Santa Maria Municipal Code including the 
Zoning Ordinance, Conditional-Use Permit No. U-2009-002, and regulations adopted by 
the City Council concerning the Plan and Codes (collectively, the "Applicable Land-Use 
Regulations"), as well as this Agreement. DEVELOPER shall have those benefits 
granted and obligations created to permit development of the Property in accordance 
with the Applicable Land-Use Regulations and this Agreement. Without limiting the 
generality of the foregoing, the maximum, development and use intensity, maximum 
height and size of structures permitted hereunder shall be governed by the Applicable 
Land Use Regulations and this Agreement. 

This Agreement supplements, but does not replace, other approvals needed to 
use the Property as set out in U-2009-002. The provisions of this Agreement shall 
control in the event of a conflict; the other applicable land-use regulations shall 
control in the event this Agreement does not specify a requirement. 

b. Entitlement to Develop. The DEVELOPER is hereby granted, as 
of the Effective Date of this Agreement, the vested right to develop the Cole 
Enterprises, U-2009-002, E-2009-003 Project and the Property to the extent and in the 
manner provided in this Agreement. 

c. Other Projects. This Agreement shall not prevent the CITY from 
denying or conditionally approving any subsequent development project application 
submitted for other real property not described in Exhibit "A" which is not subject to this 
Agreement on the basis of existing or new rules, regulations and policies. 

d. Changes in State or Federal Law. In the event of the enactment 
or amendment of any statewide law or regulation or any federal law or regulation, which 
enactment or amendment prohibits or precludes the performance of any term or 
provision of this Agreement, or which renders economically infeasible further 
development of the Cole Enterprises, U-2009-002, E-2009-003 Project, then 
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DEVELOPER, at DEVELOPER's option, may terminate this Agreement with no further 
liability to CITY. 

e. Fees and Charges. Fees, charges, taxes, and any other levy that 
is revised or adopted during the term of this Agreement shall apply to development 
pursuant to this Agreement, except where this Agreement expressly and specifically 
sets forth a maximum limit on any fee on either an aggregate or per unit bases. 

6. REQUIRED IMPROVEMENTS AND ACTIVITIES; TIMING 
Except as otherwise specified, the improvements required by this 

Agreement shall be provided by the DEVELOPER no later than sixty (60) days after 
approval of Conditional-Use Permit U-2009-002. 

a. The applicable regulations, specifically the CITY's zoning 
ordinance, require a conditional use permit in order to authorize the uses requested for 
the property. Although issuance of a use permit authorizes one or more uses that 
would otherwise be prohibited in a zone, it does not authorize flexibility in applying other 
development standards. A conditional use must meet all those standards, and in 
addition, a city may place additional requirements on conditional uses in order to assure 
compatibility with neighboring uses. [IT Corp. v. Board of Supervisors, 1 Cal.4th 81 
(1991); Friends of Davis v. City of Davis, 83 Cal.App.4th 1004 (2000).) However, by 
using a development agreement, the parties may legally achieve flexibility in applying 
the applicable regulations. 

b. The applicable land-use regulations require that all structures 
comply with the California Building Code. This is a public safety requirement and must 
be promptly corrected to the satisfaction of the Building Official. The location of said 
buildings is as shown in Exhibit "D" to the staff report U-2009.002, dated August 13, 
2010, as well as unpermitted utility improvements, as shown in Cole Enterprises, U-
2009-002, E-2009-003 in accordance with the applicable land-use regulations. 

c. The applicable land-use regulations require that all uses maintain 
approved trash and recycling facilities. [Santa Maria Municipal Code §12-35.207.) This 
is a public health requirement and must be promptly complied with. Developer agrees 
to construct trash and recycling facilities in accordance with the applicable land-use 
regulations, in locations approved by Community Development Department and Public 
Works staff. 

d. The applicable land-use regulations require that a solid fence or 
wall shall be erected surrounding areas devoted to outdoor storage, and that such 
storage not exceed the height of the fence or wall [Santa Maria Municipal Code §§ 12-
35.207, 12-16.11(a) and (c).) This is a public welfare requirement to promote aesthetics 
and compatibility. 

DEVELOPER has requested flexibility in the application of this requirement in order to 
avoid expense and to allow stacked storage in specified locations on the property. 
Because DEVELOPER does not propose to develop the property with permanent 
structures at this time, the CITY agrees to allow DEVELOPER to build and maintain a 
chain-link fence with slats that does not comply with Code standards but does provide 
some screening. DEVELOPER shall construct and maintain in like-new condition at all 
times, a screening fence made of material approved by the Community Development 
Department around the "A" Street and West Betteravia perimeter of the property, in the 
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location approved by the Public Works Department and Community Development 
Department. The fence shall be no less than eight feet in height, measured from the 
highest finished grade. 

e. The applicable land-use regulations require that any activity, 
operation or device which causes or tends to cause, the release of air contaminants into 
the atmosphere shall comply with the rules and regulations of the county air pollution 
district, and that odors released from any operation or activity shall not exceed 
detectable concentrations beyond lot lines [Santa Maria Municipal Code §12-33.302 
and 12-33.303.]. This is a public welfare requirement to promote compatibility. 
Developer agrees to remove the vehicle storage and restrict truck staging to the 
designated areas as specified on Exhibit "B" to the staff report dated August 13, 2010 
for the August 18, 2010 Planning Commission public hearing, as shown in Cole 
Enterprises, U-2009-002, E-2009-003 in accordance with the applicable land-use 
regulations. 

f. The applicable land-use regulations require installation of 
landscaping in the amount of 15% of the gross area of the project site. [Santa Maria 
Municipal Code § 12-35.207; Chapter 12-44.] This is a public welfare requirement 
which reflects the City of Santa Maria's standard for a developed urban environment. 

DEVELOPER has requested flexibility in the application of this requirement in order to 
avoid expense. Because DEVELOPER does not propose to develop the property with 
permanent structures at this time, CITY agrees to reduce this requirement as follows: 

DEVELOPER shall install a 5-foot wide landscape strip along the easterly project 
boundary ("A" Street frontage). The landscaping shall be shown on a landscape plan 
approved by the Community Development Department, and DEVELOPER shall 
maintain the landscaping as approved. 

g. The applicable land-use regulations, found in Santa Maria 
Municipal Code Title 12, Chapter 35, Section 12-35.207, require dedication of street 
rights-of-way and improvements or appropriate bonding to protect the public health, 
safety and general welfare. 

DEVELOPER has requested flexibility in the application of this requirement in order to 
avoid expense. Because the Property and neighboring Area 9 are in transition to urban 
character, this requirement is deferred as follows: DEVELOPER shall provide an 
irrevocable offer of dedication for roadway and public utility easements for the project 
frontage of Betteravia Road, First Street, and "A" Street. 

1) The applicant shall provide an irrevocable offer of dedication for the 
ultimate right-of-way for both West Betteravia Road and "A" Street. 
The irrevocable offer for both "An Street and West Betteravia Road 
shall be in the form of fully completed documents to be reviewed 
and approved by the Department of Public Works, Engineering 
Division. The documents shall include the owner's signature and 
notary, and a legal description and supporting map exhibit 
completed by a land surveyor. 

The City shall hold the offer of dedication, until such point in the 
future as it deems appropriate to accept the right-of-way. 
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2} Improvement Security: DEVELOPER shall provide and maintain in 
full force and effect during the term of this agreement and until 
release by the City following acceptance of the improvements plus 
expiration of all lien periods: 100% faithful performance, and 100% 
labor and materials bonds or other surety acceptable to the City of 
Santa Maria to guarantee the project frontage improvements and 
utilities on Betteravia Road, First Street, and "A" Street. The value 
of the surety shall be equal to the estimate of the cost to construct 
full frontage improvements, including utilities and a 10% 
contingency, for the greatest value of work for one of the project 
frontages (Betteravia Road, First Street, or "A" Street). The surety 
shall remain in place until the sum of all remaining work on the 
property frontages is less than the value of the surety. At that time, 
DEVELOPER may request a reduction in the surety to a value 
adequate to complete the improvements, plus an appropriate 
contingency. 

h. The applicable land-use regulations, found in the City's Landscape 
and Irrigation Standards (adopted by the City Council in Resolution No. 2007-53 to 
implement Chapter 44 of Title 12 of the Santa Maria Municipal Code) require installation 
and maintenance of street trees along public streets in tree planting easements. 
Depending on the specie, trees are to be planted no closer than 25 feet on center, and 
no farther apart than 40 feet on center. This is a public welfare requirement which 
reflects the City of Santa Maria's standard for a developed urban environment. 

Because DEVELOPER has represented that the uses on this property are temporary 
pending overall development of Area 9, this requirement is modified so that 
DEVELOPER agrees to do all of the following: 

1} On "A" Street, the applicant shall plant twenty three (23) 
Mexican fan palm trees, each at least 5 to 6 feet in height, at 15 
foot intervals along the existing propertylfence line beginning at 
the southeast corner of the property at West Betteravia Road 
and "A" Street and extending to the northerly property line. 
These trees shall be shown on a landscape and irrigation plan. 
If this Department were to require that the entire length of "A" 
Street be planted, the requirement would be for 64 trees. The 
tree plantings shall occur within sixty (60) days of approval of 
Conditional Use Permit, U-2009-002, DEVELOPER shall 
dedicate a ten-foot wide landscape easement to the CITY. 

2} Eleven (11) trees shall be planted along the West Betteravia 
Road frontage. These trees shall be chosen from the Approved 
Tree list and shall also be shown on a landscape and irrigation 
plan. An irrigation plan shall be provided to demonstrate that 
some form of irrigation (not necessarily in ground irrigation) shall 
be provided to establish and maintain the health of the plant 
materials. 
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3) Bonding payable to the City within 60 days of the approval of 
Conditional Use Permit, U 2009-002, of amount to guarantee 
the installation of the 34 trees is $8,500 ($250 for each tree). 

4) Remove the Oak trees that are in poor condition, the location as 
shown on Exhibit B to the staff report, U-2009-002. 

5) This project shall be included in the Southwest Landscape 
Maintenance District and the Area 9 Special Benefit Zone. 

i. The applicable land-use regulations, found in the City's Fire 
Department Standards, require installation of fire hydrants along public streets. 

Fire Hydrants on public streets: 

1) Fire hydrants shall be installed per City of Santa Maria Public 
Works Standard # WA-19. 

I. One hydrant on Betteravia Road at western end of 
property 

ii. Existing hydrants on "A" street are acceptable. 

iii. One 8" water line to support the hydrant 

7. CONSIDERATION FOR DEFERRAL OF REQUIRED IMPROVEMENTS 
As consideration for deferral of required improvements [and dedications], 

DEVELOPER agrees to do the following within 60 days after approval of Conditional 
Use Permit, U-2009-002: 

a. To paint and maintain in good repair without peeling, fading and 
cracking; or remove, replace and maintain in similar fashion; a water storage tank that is 
visible from "A" Street. DEVELOPER shall obtain Community Development Department 
approval of the proposed paint color, and shall obtain the Department's approval before 
using any modified color to paint the tank. 

b. To install a five-foot wide landscaped strip in front of the perimeter 
fence along "A" Street. The perimeter landscaped strip shall include a variety of shrubs 
and ground cover, dispersed around and between the trees as required by the 
Department of Recreation and Parks, to the satisfaction of the Community Development 
Department. 

c. To execute a consent to join the CITY's Southwest Landscaping 
and Lighting District together with applicable special benefit zone, as well as 
assessments made under that district and special benefit zone. 

d. To remove (or appropriately trim or prune) three existing trees in 
poor condition that are located on the property near the West Betteravia Road frontage, 
and replace any trees removed with new trees meeting specifications of the Recreation 
and Parks Department. 

e. To maintain the frontages of "A" Street and West Betteravia Road, 
between the street and perimeter fencing landscaped areas, in a smooth and weed-free 
condition that does not allow standing water to collect, until frontage and right of way 
improvements are installed. 
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f. To allow CITY employees access to DEVELOPER's property at all 
reasonable times during business hours for the purpose of inspection to verify 
compliance with applicable regulations. 

8. GENERAL PROVISIONS 
The following general provisions apply to this Agreement: 

a. Notices. All notices under this Agreement shall be in writing and 
delivered in person or sent by mail, postage prepaid and addressed as provided in this 
paragraph. Notice shall be effective on the date it is delivered in person, or, if mailed, 
on the date of deposit in the United States Mail. Notices shall be addressed as follows 
unless a written change is filed with the CITY: 

To City: 
City Director of Public Works/City Engineer 
110 South Pine Street, Suite 101 
Santa Maria, CA 93454 

To Developer: 
Cole Enterprises, LLC 
1525 West Betteravia Road 
Santa Maria, CA 93458 

b. Compliance with Laws, etc. DEVELOPER shall comply with all 
laws, including but not limited to the rules and policies of the CITY, in performing this 
Agreement. 

c. Integration. This Agreement constitutes the entire agreement of 
the parties with respect to the subject matter. All modifications, amendments, or 
waivers of the terms of this Agreement must be in writing and signed by the appropriate 
representatives of the parties. 

d. Interpretation. This agreement shall be interpreted in accordance 
with the laws of the State of California. 

e. Jurisdiction. Jurisdiction and venue of all disputes over the terms 
of this Agreement shall be in the County of Northern Santa Barbara, State of California. 

f. Warranty of Authority. Each person signing this Agreement on 
behalf of a party warrants that he or she has authority to do so. 

g. No Waiver. Failure to enforce with respect to a default shall not be 
construed as a waiver. 

h. Severability. The provisions of this agreement are severable. If 
any part of this Agreement is held invalid by a court of competent jurisdiction, the 
remainder of the Agreement shall remain in full force and effect unless amended or 
modified by mutual written consent of the parties. 

i. Submittals. In addition to any other submittals required by this 
Agreement, DEVELOPER shall submit copies of its current business license and 
current certificate of workers compensation coverage to the CITY before beginning work 
on this Project. 
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j. Prevailing Wage. If applicable, DEVELOPER and its agents, 
employees or contractors are required to pay the general prevailing wage rates of per 
diem wages and overtime and holiday wages determined by the Director of the 
Department of Industrial Relations under §1720 et seq. of the California Labor Code. 
The Director's determination is on file and open to inspection at www.dir.ca.gov and is 
referred to and made a part hereof; the wage rates therein ascertained, determined and 
specified are referred to and made a part hereof as though fully set forth herein. 

9. DEFAULT, REMEDIES, TERMINATION 

a. Annual Review. CITY shall, at least every twelve (12) months 
during the term of this Agreement, review the extent of good faith substantial 
compliance by DEVELOPER with the terms of this Agreement. Such periodic review 
shall be limited in scope to compliance with the terms of this Agreement pursuant to 
California Government Code §65865.1. Notice of such annual review shall include the 
statement that any review may result in amendment or termination of this Agreement. A 
finding by CITY of good faith compliance by DEVELOPER with the terms of the 
Agreement shall conclusively determine said issue up to and including the date of said 
review. 

The CITY shall deposit in the mail to DEVELOPER a copy of all staff reports and, to the 
extent practical, related exhibits concerning contract performance at least four (4) 
calendar days prior to any such periodic review. DEVELOPER shall be permitted an 
opportunity to be heard orally or in writing regarding its performance under this 
Agreement before the City Council, or if the matter is referred to the CITY Planning 
Commission, before said Commission. 

b. Default by CITY. In the event CITY does not accept review, 
approve or issue necessary development permits or entitlements for use in a timely 
fashion, as defined by this Agreement, or as otherwise agreed to by the parties, or the 
CITY otherwise defaults under the terms of this Agreement, CITY agrees that 
DEVELOPER shall not be obligated to proceed with or complete the Cole Enterprises, 
U-2009-002, E-2009-003 project, or any phase thereof, nor shall resulting delays in 
DEVELOPER's performance constitute grounds for termination or cancellation of this 
Agreement. 

c. Right to Legal Action. In addition to any other rights or remedies, 
either party may institute legal action to cure, correct, or remedy any default to enforce 
any covenant or agreement herein, or to enjoin any threatened or attempted violation. 

d. Enforced Delay. Extension of Term of Agreement. The term of 
this Agreement shall be extended for litigation attacking the validity of this Agreement, 
or any permit, ordinance, or entitlement or other action of a governmental agency 
necessary for the development of the property pursuant to this Agreement. An 
extension of time for such cause shall accrue in the event of notice from the party 
claiming such extension to the other party, specifying the cause and commencement 
date of such delay. If, however, notice by the party claiming such extension is sent to 
the other party more than sixty (60) days after the commencement of the cause, the 
period shall commence to run only sixty (60) days prior to the giving of such notice. 
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10. HOLD HARMLESS AGREEMENT 
DEVELOPER hereby agrees to, and shall hold CITY, its elective and appointive 

boards, commissions, officers, agents, and employees harmless from any liability for 
damage or claims for damage for personal injury, including death, as well as from 
claims for property damage which may or indirectly arise from DEVELOPER's or 
DEVELOPER's contractors, subcontractors, agents, or employee's operations under 
this Agreement; provided that the foregoing shall not apply to any liabilities or claims to 
the extent caused by the CITY's breach of this Agreement, to the extent caused by the 
violation of applicable law or to the extent caused by any negligent or intentional act by 
the CITY or its elective and appointive boards, commissions, officers, agents, and 
employees. 

11. COOPERATION IN THE EVENT OF LEGAL CHALLENGE 
In the event of any legal action instituted by a third party or other governmental 

entity or official challenging the validity of any provision of this Agreement, the parties 
hereby agree to cooperate in defending said action. CITY shall upon prior written notice 
from DEVELOPER reasonably cooperate and perform such acts as may be necessary 
or appropriate to assist DEVELOPER in obtaining any required approvals for the Cole 
Enterprises, U-2009-002, E-2009-003 Project from any other governmental entity or 
quasi-public authority having or acquiring jurisdiction over the Project. In the event that 
CITY incurs expenses in connection with this paragraph, DEVELOPER shall promptly 
reimburse such expenses upon request. DEVELOPER shall be entitled to seek 
reimbursement from third parties, including other governmental entities or officials, for 
any costs or expenses has incurred. 

12. TERM OF AGREEMENT 
The term of this Agreement shall commence on the Effective Date and shall 

continue, unless sooner terminated pursuant to the terms hereof, for [insert term]. 
Following the expiration of said term, this Agreement shall be deemed terminated and of 
no further force and effect; provided, such termination shall not automatically affect any 
right arising from any CITY approvals on the Cole Enterprises, U-2009-002, E-2009-
003, project, whether secured prior to, concurrently with, or subsequent to the Effective 
Date of this Agreement; and provided further, that, as to that portion of the Property on 
which construction work, per Exhibit "C", has been commenced under the Agreement, 
the provisions of this Agreement shall continue to apply during the entire course of such 
construction work, and shall thereafter apply to the use, operation, repair and 
reconstruction of the improvements constructed pursuant to this Agreement and for any 
reimbursement or Credits due to DEVELOPER under this Agreement. 

13. FORCE MAJEURE 
In the event of changed conditions, changes in local (other than CITY), state or 

federal laws or regulations, inclement weather, delays due to strikes, inability to obtain 
materials, civil commotion, fire, acts of God, or other circumstances outside the 
reasonable control of the parties which substantially interfere with carrying out the Cole 
Enterprises, U-2009-002, E-2009-003, project, or with the ability of either party to 
perform its obligations under this Agreement, the parties agree to bargain in good faith 
to modify such obligations to achieve the goals and preserve the original intent of this 
Agreement. 
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14. SEVERABILITY 
The unenforceability, invalidity, or illegality of any provision, covenant, condition, 

or term of this Agreement shall not render the other provisions unenforceable, invalid, or 
illegal. 

IN WITNESS WHEREOF, CITY and DEVELOPER have executed and approved 
this Agreement as of the date set forth below: 

DATED: September __ , 2010 

CITY OF SANTA MARIA DEVELOPER 

BY: 
----------~M~a-yo-r--------

BY -------------------
ATIEST: 

BY: -----------------------City Clerk 

APPROVED AS TO FORM: 

City Attorney 
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DEVELOPMENT AGREEMENT COMPARISON 

RECREATION AND PARKS CONDITIONS 

CUP REQUIREMENTS 

Up to sixty-four 24" box size 
trees shall be planted along the 
"A" Street frontage. 

Eleven 24" box size trees shall 
be planted along the West 
Betteravia Road frontage. 

Street tree bonding at $250 
each tree. 

DevelopmenUlandscape plans. 

A minimum 10 foot wide tree 
planting easement is required to 
be dedicated to the City. 

Copy of an appropriate policy of 
title insurance. 

For future right-of-way 
dedication, legal descriptions, 
and right-of-way sketch to the 
Engineering Division of the 
Public Works Department. 

For future right-of-way and 
easement dedication, applicable 
fees so staff may proceed with 
the preparation of the legal 
documents. 

A full in-ground irrigation system 
must be provided to City 
standards. 

AB 1600 Park Mitigation Fee 
Santa Maria Municipal Code, 
Title 8, Chapter 15) imposes a 
fee of $0.026 per square foot for 
commercial units. 

Project to be included in the 
Southwest Landscape 
Maintenance District. 

-

DEVELOPMENT AGREEMENT 

Twenty-three 24" Mexican fan 
palm trees along "A" Street. 

Eleven 24" box size trees shall 
be planted along the West 
Betteravia Road frontage. 

Street tree bonding at $250 
each tree. Total is $8,500. 

DevelopmenUlandscape plans. 

A minimum 10 foot wide tree 
planting easement is required to 
be dedicated to the City. 

Copy of an appropriate policy of 
title insurance. 

For future right-of-way 
dedication, legal descriptions, 
and right-of-way sketch to the 
Engineering Division of the 
Public Works Department. 

For future right-of-way and 
easement dedication, applicable 
fees so staff may proceed with 
the preparation of the legal 
documents. 

Some form of irrigation (not 
necessarily in ground irrigation) 
shall be provided to maintain 
street trees. 

-

Project to be included in the 
Southwest Landscape 
Maintenance District. 

Remove the two Oak trees that 
are in poor condition. 

APPLICANT'S RESPONSE 

No Street Trees. 

No Street Trees. 

No Bond. 

No Landscape Plan. 

No tree planting easement. 

No title insurance submittal. 

No preparation of legal 
description or right-of-way 
sketch. 

No fee for legal documents. 

No irrigation system. 

-

No Landscape Maintenance 
District. 

Yes, remove trees that are in 
poor condition. 

ATTACHMENT 6 
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PUBLIC WORKS, ENGINEERING DIVISION CONDITIONS 

CUP REQUIREMENTS DEVELOPMENT AGREEMENT APPLICANT'S RESPONSE 

Provide an irrevocable offer of Provide an irrevocable offer of No irrevocable offer. 
dedication for the ultimate right- dedication for the ultimate 
of-way for both West Betteravia right-of-way for both West 
Road and "A" Street. Betteravia Road and "A" 

Street. 

The irrevocable offer shall be in The irrevocable offer shall be 
the form of fully completed in the form of fully completed 
documents, including legal documents, including legal 
description and supporting map description and supporting 
exhibit completed by a land map exhibit completed by a 
surveyor, to be approved by the land surveyor, to be approved 
Department of Public Works, by the Department of Public 
Engineering Division. Works, Engineering Division. 

DEVELOPER shall provide and DEVELOPER shall provide No bond or surety. 
maintain 100% faithful and maintain 100% faithful 
performance, and 100% labor performance, and 100% labor 
and materials bonds or other and materials bonds or other 
surety acceptable to the City to surety acceptable to the City to 
guarantee the project frontage guarantee the project frontage 
improvements and utilities on improvements and utilities on 
Betteravia Road, First Street, Betteravia Road, First Street, 
and "A" Street. and "A" Street. 

COMMUNITY DEVELOPMENT DEPARTMENT, PLANNING DIVISION CONDITIONS 

CUP REQUIREMENTS 

New 8-foot chain link fence with 
privacy slats (U-2009-002) on 
"A" Street. 

New 8-foot chain link fence with 
privacy slats (U-2009-002) on 
Betteravia Road frontage. 

Paving improvements on 
vehicle outdoor storage areas. 

Fifteen percent landscape 
coverage. 

DEVELOPMENT AGREEMENT 

New 8-foot chain link fence 
with privacy slats (U-2009-002) 
on "A" Street. 

New 8-foot chain link fence 
with privacy slats (U-2009-002) 
on Betteravia Road frontage. 

Gravel base across all outdoor 
storage areas. 

Minimal planting of shrubs 
along "A" Street frontage. 

APPLICANT'S RESPONSE 

Agree. 

Agree. 

Agree. 

Agree, but unwilling to prepare 
landscape plan. 
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CUP REQUIREMENTS 

-

-

CUP REQUIREMENTS 

Two on-site fire hydrants. 

Two 8" water lines to fire 
hydrants. 

DEVELOPMENT AGREEMENT APPLICANT'S RESPONSE 

Maintain the frontages of "A" Agree. 
Street and West Betteravia 
Road, between the street and 
perimeter fencing landscaped 
areas, in a smooth and weed-
free condition that does not 
allow standing water to collect, 
until frontage and right-of-way 
improvements are installed. 

Paint and maintain in good Agree. 
repair without peeling, fading 
and cracking; or remove, 
replace and maintain in similar 
fashion; a water storage tank 
that is visible from "A" Street. 

FIRE DEPARTMENT CONDITIONS 

DEVELOPMENT AGREEMENT 

One hydrant on Betteravia 
Road at western end of 
property. 

One 8" water line to support 
the hydrant. 

APPLICANT'S RESPONSE 

Does not agree. 

Does not agree. 
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COLE ENTERPRISES, LLC 
LIST OF PRIMARY CODE ENFORCEMENT PROBLEMS AND SOLUTIONS 

Problem Problem Source Solution/Measures 

Persons living/camping on-site Tenants sub-letting lease Property owner evictions; 
space or RN's for overnight Condition 4.C. (Prohibited 
stay. Uses). 

Noise Outdoor repair; truck idling Limit on hours of operation; 
other late night activity. Site design measures; 

Conditions 5.C. (Truck 
Staging) and 12 (Hours of 
Operation). 

Odor/Smoke Truck emission Trucks idling. Site design measures; State 
ARB Regulations; Condition 
5.C. (Truck Staging) 

Traffic Excessive semi-truck parking/ Site design measures; 
maneuvering on "A" Street. Condition 9 (Access 

Limitations). 

Visual Unscreened storage yards New, 8-foot tall perimeter 
unkempt tenant spaces. fencing; perimeter landscaping 

where feasible; site clean-up; 
Condition 11 (Screening). 

Structural Dilapidated structures; Unsafe/dilapidated structures 
unpermitted gas; electrical; to be removed; Conditions 
plumbing. 14.C (Buildings and 

Structures, and 15 (All Building 
and Fire safety codes will be 
met). 
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