
FOR COUNCIL MEETING OF AUGUST 6, 2013 

COUNCIL AGENDA REPORT 

August 6, 2013 

TO: City Council 

FROM: City Planning Commission 
Prepared by: Lawrence W. Appel, Director of Community Development 

Gilbert A. Trujillo, City Attorney 

SUBJECT: A REQUEST FROM NATIONAL STORES, INC. DBA FALLAS TO OCCUPY 
A VACANT BUILDING WITHIN THE DOWNTOWN SPECIFIC PLAN, 201 
TOWN CENTER WEST, ASSESSOR'S PARCEL NUMBER 128-280-003, 
FILE NOS. DSPDR-2013-0001, E-2013-0005 (1.29 ACRES) 

PREVIOUS CITY COUNCIL DIRECTION: 

At the June 18, 2013 City Council Meeting, on a 3-2 vote with Councilmembers Boysen 
and Zuniga dissenting, Council directed staff to draft findings supporting a denial. Attached 
for Council's consideration is a resolution with appropriate findings denying the project. 

RECOMMENDATION: 

That the City Council either: 

1. Adopt a resolution denying a Downtown Specific Plan Development Review Permit for 
Fa lias; 

OR 

2. Adopt a resolution approving a Downtown Specific Plan Development Review 
Permit for Fa lias in accordance with the conditions as set forth in Exhibit A; and 

Introduce for first reading an ordinance establishing an interim zoning measure 
prohibiting Bargain Basement Stores in the Downtown Specific Plan Area and 
continue to the next meeting for second reading and adoption. 

BACKGROUND: 

The existing 85,900 square-foot two-story building was approved for Mervyn's under the 
Westside Redevelopment Project (Santa Maria Town Center West, Phase I) by Planned 
Development Permit Z-87-10 (PO) on July 15, 1987. The building was constructed in 1988 
and was occupied by Mervyn's from the time of construction until 2008, when all stores 
closed throughout the state. Since its closure, the building has remained unoccupied, 
except for the onetime use by Close-out Club and the seasonal use by Halloween City. 
Over the past five years, a number of businesses have inquired about possible uses of the 
vacant building but have not pursued permits to occupy the building. 

In early 2013, representatives from National Stores, Inc., dba Fallas spoke with City staff at 
the counter on two occasions inquiring about use of the entire building for a discount 
department store. Subsequent to the initial inquiries, on February 21, 2013, a Fallas 
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From: RON FAAS
To: Web-City Clerk
Subject: Fw: Problem with Council Agenda Report on #4 -- Fallas Department Store
Date: Tuesday, August 06, 2013 8:21:58 AM


Hi Rhonda,
 
In response to the following email, Patti Rodriguez informed me that effective June
29, 2012, she is officially retired as the Executive Assistant to the City Manager.
Upon closer review of the City Clerk's page on the City's website, I see it is you, as
the Chief Deputy City Clerk, who serves as Clerk of the Council.  As requested in
the email, please read the statement into the record for Agenda Item #4, August 6
Council Meeting.
 
Thanks. 
 
Ron Faas


 
----- Original Message -----
From: "RON FAAS" <faas@verizon.net>
To: <apatino@cityofsantamaria.org>; <borach@cityofsantamaria.org>;
<jboysen@cityofsantamaria.org>; <tzuniga@cityofsantamaria.org>;
<wgreen@cityofsantamaria.org>; <prodriguez@ci.santa-maria.ca.us>
Cc: <rhaydon@cityofsantamaria.org>; <lappel@cityofsantamaria.org>;
<GTrujillo@cityofsantamaria.org>
Sent: Monday, August 05, 2013 11:26 PM
Subject: Problem with Council Agenda Report on #4 -- Fallas Department Store
 
Mayor, Council & Clerk,


Please read the following statement into the record for Agenda Item #4, 
August 6 Council Meeting.


Problem with Council Agenda Report on #4 - Fallas Department Store


The Fiscal Consideration and Impact on the Community claims in the Council 
Agenda Report are incompatible with the analyses reported on pages four & 
five that find inconsistencies with certain applicable goals, policies, 
objectives and implementation programs of the General Plan and the Downtown 
Specific Plan.  Of the five major inconsistencies summarized on page six, #1 
states "a discount retail store will merely redistribute existing local 
customers." and #5 states "A discount retail store will not attract regional 
customers."


These two findings suggest that some Fiscal Consideration and Community 
Impact claims are incomplete at best and perhaps deceptive at worst.


The Fiscal Consideration appears to imply a net regional gain in annual 
sales and tax revenue to the City with "increasing revenues in future 
 years."  Moreover, the Impact on the Community states the project "may 
increase the amount of foot traffic to the shopping center while bringing 
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new sales tax revenue into the area."


According to regional economic analysis, little if any regional gain is 
possible from a project that merely redistributes existing local customers 
and does not attract regional customers, as stated on pages four, five and 
six.


If staff stands by the claimed expectation that the project will generate 
net increased sales and tax revenue, then contradictory "Inconsistency" 
numbers 1 & 5 should be deleted from the analysis, and each changed to 
"Consistent."   On the other hand, if those two inconsistencies are 
accepted, it would be forthcoming for the Fiscal Consideration and Community 
Impact statements to be amended to reflect the reality of those 
inconsistencies by stating the expected first year annual sales, the $50,000 
annual increase in sales tax revenue with increasing revenue in future years 
and new sales tax revenue into the area would likely be offset by declining 
sales of existing stores with a corresponding decline sales tax revenue 
generated by those stores losing local customers.


Ron Faas
extension economist emeritus, Washington State University
1650 E. Clark Ave. #248, Santa Maria, CA 93455 
 









Item 4 - National Stores, Inc., dba Fallas
Agenda-related material provided to a majority of the City Council after distribution of the agenda packet.
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representative met with planning staff which included the Building Division Manager, 
Planning Division Manager, and Community Development Director to discuss their interest 
in the building at which time staff made it very clear that reuse of the vacant Mervyn's 
building would require discretionary processing and approvals would be required by the 
Planning Commission and City Council. 

In late February- early March of 2013, the building was purchased by National Stores, Inc. 
dba Fallas. In mid-March, Fallas representatives then met with the Mayor, City Manager, 
Economic Development Commission representatives, and City staff to discuss their intent 
to occupy the building and turn it into a Fallas Department Store. In this meeting, Fallas 
representatives were again reminded that they needed to get the approval by the Planning 
Commission and City Council. The formal Downtown Specific Plan Planned Development 
application was submitted to the Planning Division on March 13, 2013. The Planning 
Commission considered the project a little more than a month later. 

On March 18, 2013 and April 10, 2013, Fa lias representatives submitted applications 
requesting interior demolition and building plans for tenant improvements respectively. 
They also submitted a business license application. Since the building was owned by 
Fallas and their request to perform tenant improvements did not conflict with any City 
Codes nor the Downtown Specific Plan, their request to commence tenant improvements 
was granted. In fact, the City Attorney's Office confirmed that an owner is allowed to obtain 
building permits to make tenant improvements to its property, at his or her own risk, prior 
to the completion of the discretionary review process. However, staff did not process the 
business license application since the store would not be permitted to operate without first 
obtaining their discretionary approval. At this time, significant improvements have been 
made to the interior and exterior of the building. 

On April 17, 2013, the Planning Commission adopted a resolution (Planning Commission 
Resolution No. 2621, Attachment 6) recommending, on a 3-2 vote, that the City Council 
approve the Downtown Specific Plan Development Review Permit for the Fallas project. 
Said resolution also contained additional conditions that the Planning Commission felt 
were necessary to address issues raised during the public hearing. On May 21, 2013, the 
Downtown Specific Plan Development Review Permit for Fallas was scheduled to be 
heard before the City Council and was subsequently continued to the meeting of June 18, 
2013. 

At the June 18, 2013 hearing, after significant testimony from those in support of this 
project and those opposed, and after a lengthy discussion among the City Council, the 
decision was made to continue the project to August 6, 2013 to allow staff time to develop 
findings that could be used to deny the permit These findings, in the form of a denial 
resolution, have been attached to this report for Council's review and consideration. 

DISCUSSION: 

In accordance with the Downtown Specific Plan, an applicant who wishes to "occupy a 
vacant or parlially vacant building'' larger than 5,000 square feet must first obtain a 
discretionary permit from the City Council. The applicant precedes under the implementation 
section of the Downtown Specific Plan which states: 

... the Zoning Administrator shall process the application in the manner provided for 
planned development permits by Title 12 of the Santa Maria Municipal Code, with 
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one addition: the decision of the Planning Commission shall be a recommendation 
to the City Council in the same manner as a recommendation regarding a zoning 
amendment. Notice and hearing before the Council shall be provided in the same 
manner as for a zoning amendment. The decision of the City Council shall be final. 
(pg. V/1-25) 

The proposed project has been reviewed based on the guidelines and standards 
established by the previous Planned Development permit approving the construction of 
Town Center West (Z-87-10(PD)), the Downtown Specific Plan, and the General Plan. 

Downtown Specific Plan and General Plan Consistency 

The Mervyn's building is the largest free-standing retail building in the downtown, and is 
located in the Town Center West Mall. Town Center West connects to the Town Center East 
Mall across Broadway via a pedestrian bridge. Policymakers have envisioned these two 
developments for over thirty years as the centerpieces of a vibrant commercial-and 
entertainment-oriented downtown for Santa Maria. In furtherance of the entertainment goal, 
Town Center East owners are now placing the finishing touches on a new theater in the art 
deco style. 

Policymakers have assigned the former Mervyn's property a specific and pivotal, or "anchor," 
role in achieving Santa Maria's commercial goals for the downtown. The City's former 
Redevelopment Agency and the former property owners defined this role in a Construction, 
Operation and Reciprocal Easement Agreement, known as the "REA," that still controls use 
of this property. The REA specifies standards for the entire Town Center West. Article Ill of 
the REA contains covenants-legal promises that run with the land-for the use and 

operation of Town Center West. Section 3.1 states that "[t]he Shopping Center shall be used 
only for retail and commercial purposes which are compatible with the operation of a first 
class shopping center. .. " Section 3.6 requires that all use be "compatible with the operation 
of a first-class retail and commercial shopping center with a balanced and diversified 
grouping of retail stores, merchandise and services, well maintained in accordance with the 
standards of this Agreement. ... " 

The REA's standards are unique to Town Center West Mall. In combination with the 
Downtown Specific Plan and General Plan, they establish a standard for uses and operations 
in Town Center West that is higher than anywhere else in the City. Consequently, when 
reviewing a use proposed for the former Mervyn's building, the Council may consider 
conditions that specify details of the property's use and operations in furtherance of the 
standards stated in all these documents. 

Applicable goals, policies, objectives and implementation programs of the General Plan and 
the Downtown Specific Plan focus on improving the downtown central business district. They 
also emphasize that Santa Maria's downtown mall is to be a regional retail center, drawing 
customers from outside the County. Applicable goals, policies, objectives and implementation 
programs are listed below. The City Council may base its decision on the information 
presented at the public hearing to justify approval or denial of the project on any one (or 
more) of the following: 
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DOWNTOWN SPECIFIC PLAN 

INTRODUCTION 

DOWNTOWN VISION 

The Downtown vision creates a uniquely, identifiable Downtown 
for Santa Maria that is an economically vibrant, pedestrian
oriented and multi-cultural destination. (1-17) 

DOWNTOWN VISION 

A place where new businesses are eager to locate and are 
attracted by the improvements and the encouragement the City 
gives to investors, downtown merchants, and property owners. 
(1-17) 

TOWN CENTER DISTRICT 

DISTRICT VISION 

The vision for the Town Center district is one of pedestrian 
activity, retail, and entertainment. 

GENERAL PLAN 

LAND USE ELEMENT 

Planning Finding 6. GROWTH MANAGEMENT 

a.) Major ... regional retail commercial uses will continue to be 
concentrated in the central business district so that the 
downtown remains the urban center of the City. 

CENTRAL DISTRICT II 

Purpose: To encourage pedestrian activities and amenities 
while revitalizing the downtown core. A variety of mixed uses 
within multi-storied buildings with residences and office uses 
located on the upper fioors and retail uses located on the first 
fioor. An enhanced street environment would create a pleasant 
walking environment. 

GOAL L.U.1 

Maintain and improve the existing character of the community 
as the industrial, and commercial retail center for northern 
Santa Barbara County and southern San Luis Obispo County. 

DISCUSSION/CONSISTENCY 

Consistent: 

The operation of Fallas could stimulate 
the economic livelihood of the 
downtown core and provide a unique 
mix of retail tenants to the area. 
Establishment of a national retail tenant 
may provide stability to Town Center 
West, increase patronage, and generate 
new sales tax revenue. 

Consistent: 

Allowing a new business such as Fallas 
to locate in Town Center West 
demonstrates the City's willingness to 
accommodate new merchants and 
investors in the downtown area. 

Consistent: 

Fallas is a retail use proposed in a large 
existing vacant building in the downtown 
core. Its establishment could revitalize 
Town Center West generating more 
traffic in the downtown core. Patrons 
can park and walk to the surrounding 
retail uses. 

DISCUSSION 

Inconsistent: 

A regional commercial use attracts 
shoppers from outside Santa Maria 
Valley; however, a discount retail store 
will merely redistribute existing local 
customers. 

Consistent: 

Occupancy of the existing vacant 
building in the downtown core could 
revitalize Town Center West. The new 
retail use would generate more traffic to 
the downtown core. Patrons could park 
and walk to the surrounding retail uses. 

Inconsistent: 

A discount retail store will neither 
maintain nor improve Santa Maria's 
commercial retail character on a 
regional basis. 
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GOAL L.U.4 

New employment generating clean and low water demand 
industry and commercial uses will be encouraged to locate in 
Santa Maria and activities of this type presently located in the 
City will be encouraged to remain. 

GOAL L.U.6a 

Accommodate new development, balancing social, 
environmental and economic considerations. 

GOAL L.U.10 

Continue to promote quality commercial and industrial 
development in Santa Maria and encourage the upgrading and 
revitalization of the existing commercial and industrial areas. 

Policy L.U.10.a 

The downtown mall shall continue to be the regional 
commercial center for the City. 

IMPLEMENTATION PROGRAMS 

#5: Encourage private and public redevelopment and 
revitalization of older commercial areas to serve the entire 
community, utilizing good urban design techniques and 
standards. 

Options Available for Council Action: 

1. Deny the project. 

Consistent: 

Fallas would generate approximately 
80-100 new employment opportunities 
from sales associates to management 
positions in the retail sector. 

Inconsistent: 

Santa Maria has an abundance of stores 
selling discount goods (See Attachment 
7), but Santa Maria lacks more than one 
department store selling high-end 
merchandise to attract regional and local 
customers in that market. 

Consistent: 

The establishment of Fallas would 
revitalize an existing commercial area in 
the downtown core. Improvements to 
the exterior and interior of the building 
and parking lot would enhance the 
existing shopping center. 

Inconsistent: 

A discount retail store in the Town 
Center West Mall will downgrade the 
premier regional retail property in the 
downtown of the City. 

Inconsistent: 

A discount retail store will not attract 
regional customers. 

Consistent: 

The Fallas project would revitalize an 
older commercial building that has 
remained vacant since 2008 as well as 
Town Center West which depends on 
the occupancy of the building to 
enhance shopping. 

At the June 18th hearing, City Council directed staff to prepare findings to deny the 
Downtown Specific Plan Development Review Permit and not allow Fallas to occupy 
201 Town Center West. If the project is denied, the applicant would not be allowed to 
occupy a building it has already purchased. The existing building would remain vacant 
for an unspecified period of time and the continuation of a vacant storefront of such a 
large scale gives the impression of continued economic decline and instability in an 
area of the downtown where the City desires growth and rehabilitation. In addition, if 
the building remains vacant, Town Center West would continue to lose traffic flow that 
may ultimately affect the vitality of the shopping center. According to the Town Center 
West property owner, loss of the Fallas store would most likely mean that two 
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additional large tenant spaces in Town Center West would become vacant In addition, 
should the City Council deny the Development Review Permit for Fallas, it is likely that 
this matter will be litigated by both Fallas and the owner of the Town Center West To 
that extent, the City's General Fund would be responsible for bearing the financial 
burden associated with any litigation expenses. 

Pursuant to Council's direction, staff has prepared findings utilizing the five potential 
inconsistencies identified earlier in this staff report, and as summarized below: 

1. Planning Finding 6, Growth Management, designates the downtown central 
business district for major regional retail commercial uses which will attract shoppers 
from outside Santa Maria Valley; however, a discount retail store will merely 
redistribute existing local customers; and 

2. Goal L.U. 1 requires that development maintain and improve the character of 
Santa Maria as the commercial retail center of northern Santa Barbara and southern 
San Luis Obispo Counties; however, a discount retail store will neither maintain nor 
improve Santa Maria's commercial retail image; and 

3. Goal L.U.6 requires that growth in Santa Maria be balanced according to 
economic considerations; while Santa Maria has an abundance of stores selling 
discount goods (See Attachment 7), Santa Maria lacks more than one department 
store selling high-end merchandise to attract regional and local customers in that 
market; and 

4. Goal L.U.10 requires the City to promote high quality commercial development 
that upgrades and revitalizes existing commercial areas; however, a discount retail 
store downgrades the premier regional retail property in the downtown of the City; 
and 

5. Policy L.U. 10.a identifies the Town Center Mall as the regional commercial 
center for the City; as stated above, a discount retail store will not attract regional 
customers. 

Section 12-35.207(c) of the Santa Maria Municipal Code requires a finding that permit 
approval will not adversely affect neighboring properties. The Council has received 
evidence from Town Center West Mall that the proposed project will adversely affect at 
least one business there. 

Section 12-35.207(d) of the Code requires a finding that the establishment, maintenance 
and conducting of the use will not, under the circumstances of the particular case, be 
detrimental to the public welfare or the neighborhood, nor be inconsistent with the character 
of the neighborhood or orderly development Per the Town Center West Construction 
Operation and Reciprocal Easement Agreement, 201 Town Center West was constructed 
to be a department store in a first-class shopping center. It is the largest free-standing retail 
building in the downtown and, according to the City's policy documents, occupies an 
anchor position for the downtown. Placing a discount store in this pivotal location may be 
detrimental to the public welfare and the neighborhood, and inconsistent with orderly 
development in this first-class shopping center neighborhood. A Fallas Store will not 
improve the character of the neighborhood and is not likely to attract high quality 
development adjacent to its stores. 
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In addition, the proposed project may be inconsistent with the terms of the Town Center 
West Construction Operation and Reciprocal Easement Agreement in that a discount retail 
store is not part of a "first class" shopping center within the meaning of the Town Center 
West REA. 

Should Fallas be denied the Development Review Permit, no one knows when another 
business would come forward and go through the discretionary process to request reuse of 
the 85,000 square foot Mervyn's building. And in a recent report on retailer expansion by 
the City's sales tax consultant, Hinderliter de Llamas & Associates (April 2013), there does 
not appear to be any retailers interested in opening or expanding into a free standing 
building the size of the old Mervyn's building anywhere in California, let alone the central 
coast. 

2. Approve with Conditions 

The Planning Commission, in their motion to approve the Development Review Permit, 
included a number of special conditions to ensure that the Fallas store will be well 
maintained at all times. The following are some examples of the special conditions the 
Planning Commission included in their approval: 

• The Planning Commission placed as a condition of approval that the sales floor 
area was to be clean, stocked and organized at the opening of each business day. 
And that the display shelves and racks are to be stocked with merchandise and 
arranged in a neat and orderly fashion; with all floors and restrooms cleaned and 
free from trash, debris and graffiti. 

• With regards to the cleanliness of the facility, a condition has been included to 
maintain the cleanliness of the loading area where collection occurs and an 
additional condition has been drafted to require the review of any new trash 
enclosures, should the applicant desire to construct them outdoors in the future. 

• The Planning Commission was also concerned with the possible proliferation of 
shopping carts outside the building, in the parking lot, and on adjacent properties, 
and included a condition that all carts have a pole of sufficient height to retain the 
carts within the store. 

• A special condition was included to require Fallas to provide security personnel to 
ensure the safety of shoppers and prevent loitering around the building and in the 
parking lot. 

• A special condition was also included to prevent the store from being subdivided or 
sublet for other purposes or the sales floor area reduced in size. 

• And finally, a special condition (Condition 21) was added that provides direction to 
ensure that the Fallas store operates, and continues to operate, as a first-class 
shopping center anchor. 

However, in discussions with Fallas Representatives, while they do agree to employ 
security personnel to ensure the safety of their shoppers and address loss control issues, 
they do not want to provide enforcement or patrol on the outside of their building (for 
liability purposes), since it is City-owned property. 
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It is important to know that if the project is approved, Fallas would be obligated through the 
Santa Maria Municipal Code to comply with all of the aforementioned Special Conditions. 
In addition, the Santa Maria Municipal Code allows for the City (through Code Compliance) 
to assess fines of up to $1,000 per day should Fallas not comply with the conditions of 
approval. Consequently, these sections of the Municipal Code will ensure that Fallas 
complies with all conditions or be forced to comply through civil penalties and 
misdemeanor charges. 

AND 

Adopt an interim zoning measure prohibiting bargain basement stores in the 
Downtown Specific Plan Area. 

Government Code Section 65858 specifically authorizes the City Council to adopt an 
interim zoning measure to preserve the public health, safety or welfare. The ordinance 
requires a four-fifths (4/5ths) vote for adoption, and must be introduced on a first reading, 
then would take effect thirty (30) days after its passage on a second reading. 

The interim zoning measure ordinance would prohibit any "bargain basement" retail use 
within the area governed by the Downtown Specific Plan. The ordinance defines "bargain 
basement" retail as any retail use equal to or in excess of 2,000 square feet of area 
devoted to retail sales which has 65 percent or more of items available for sale at a price 
of fifteen dollars ($15.00) or less. 

This ordinance is a temporary zoning measure in order to preserve the status quo and 
provides the Community Development Department with reasonable time to study and 
make recommendations for a permanent zoning ordinance or amendment to the 
Downtown Specific Plan. 

One concern that prompted the zoning ordinance is the possibility of losing one or more 
major tenants in Town Center West (TCW) if the Fallas store does not move in. 
Representatives of TCW have indicated that if Fallas does not open, then there is a very 
real chance that Big 5 as well as Rite Aid may not extend their leases in the future. That 
would leave the owners no other choice than to find new tenants to backfill the properties 
and according to the owner of TCW, backfill those properties with some type of a bargain 
basement discount store. Coincidentally, over the last few weeks, staff learned that the 
Rite Aid store will soon be relocating to Alvin and Broadway. Thus, the likelihood of a 
bargain basement discount store coming to the TCW as a backfill to an existing retailer is 
high which would further exacerbate the perception of an overabundance of discount 
stores in the City and within the Downtown Specific Plan area. 

This ordinance is the most direct method to determine if the Downtown Specific Plan 
should be amended or the Municipal Code should be amended to address the issue. 
Consequently, staff is recommending that the City Council adopt an interim zoning 
measure while it studies and drafts a permanent zoning ordinance establishing a 
Conditional Use Permit (CUP) process for discount retailers in the Downtown Specific Plan 
area. 

Other Agency Review 
The proposed Fallas was reviewed by the Planning Commission on April 17, 2013 and 
recommended for approval to the City Council with a 3-2 vote. The Planning 
Commissioners had several concerns with the operation and appearance of the project 
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and they requested additional special conditions of approval to be placed on the project. 

The concerns have been clearly delineated and included in the Development Review 

Permit (Exhibit A of the City Council resolution for approval). 

Fiscal Consideration: 

The project provides a new tenant to the City that does not already exist within City limits. 

Approximately 85,000 square feet of floor area for taxable sales merchandise would be 

available at this location. Accordingly, the project would support the local economy by 

producing over $4 million in potential first year annual sales, of which the City would 

receive over $50,000 annually in sales tax revenue with increasing revenues in future 

years. In addition, Fa lias has indicated that they intend to hire between 80 to 100 

employees, the vast majority of whom would be part-time employees with disposable 

income to use in the local economy. 

Also, occupancy of such a large building in a prominent location by a stable long-term 

tenant such as Fallas could stimulate occupancy of vacant tenant spaces in Town Center 

West and Town Center East Malls. 

Impact on the Community: 

The proposed tenant would occupy a building that has been vacant for approximately five 

years in the center of the downtown area. The project would generate traffic flow to Town 

Center West which may increase the amount of foot traffic to the shopping center while 

bringing new sales tax revenue into the area. Since the existing building was previously 

occupied by a retail use, parking and traffic demands and patterns were already 

anticipated and designed with this type of retail use in mind . 

ENVIRONMENTAL PROCEDURES: 

This project qualifies as a Class 1 Categorical Exemption by Section 15301 (Existing 

Facilities) of the State CEQA Guidelines. This section recognizes that a project would pose 

no significant effect on the environment. The project is therefore exempt from the 

provisions CEQA and no further environmental review is required. 

ATTACHMENTS: 
Attachment 1: Vicinity Map 
Attachment 2: Previously Approved Site Plan 

Attachment 3: Floor Plan (first floor) 
Attachment 4: Floor Plan (second floor) 
Attachment 5: Exterior Elevations 
Attachment 6: Planning Commission Resolution No. 2621 

Attachment 7: List of Bargain Basement Stores in Santa Maria 

Attachment 8: Letter from Law Office of K.M. Neiswender dated July 16, 2013 

Attachment 9: Fallas Letter dated July 30, 2013 

Attachment 10: Letter from Marshall Ochylski, Esq. dated July 30, 2013 
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RESOLUTION NO. 2621 

A RESOLUTION OF THE PLANNING COMMISSION OF THE 
CITY OF SANTA MARIA, CALIFORNIA, RECOMMENDING TO 

CITY COUNCIL APPROVAL OF A DOWNTOWN SPECIFIC PLAN 
DEVELOPMENT REVIEW PERMIT, DSPDR-2013-0001, 

LOCATED AT 201 TOWN CENTER WEST, ASSESSOR'S 
PARCEL NO. 128-280-003 

WHEREAS, the project applicant, Dwight Rinderle, representing National Stores 
Inc., LLC (Fallas) has applied for a Downtown Specific Plan Development Review Permit to 
occupy an existing 85,900 square foot vacant building located at 201 Town Center West, 
Assessor's Parcel Number 123-280-003; and 

WHEREAS, the Planning Commission of the City of Santa Maria held a regularly 
scheduled public hearing on April17, 2013, for the purpose of considering a Downtown Specific 
Plan Development Review Permit (DSPDR-2013-0001 ); and 

WHEREAS, said public hearing was for the purpose of formulating and 
forwarding recommendations to the City Council of the City of Santa Maria regarding project 
DSPDR-2013-0001; and 

WHEREAS, at the April 17, 2013, public hearing, the Planning Commission 
recommended approval based on the findings noted below; and 

WHEREAS, notices of said public hearing were made at the time and in the 
manner required by law; and 

WHEREAS, at the public hearing, the Planning Commission heard and 
considered all evidence, including evidence presented in the staff report; and 

WHEREAS, the proposed project is consistent with applicable goals, policies, 
and requirements of the Downtown Specific Plan; and 

WHEREAS, the Planning Commission considered all written and oral testimony, 

WHEREAS, the Planning Commission recommended the following special 
conditions of approval: 

• Store Operations (Exterior). Fallas shall be maintained in a clean, orderly 
fashion in keeping with the remainder of Town Center West. No remnants 
such as but not limited to trash and debris shall be left outside. The perimeter 
of the store, the surrounding parking lot, and landscape area shall be 
inspected at the end of each business day by Fallas' employees and brought 
into compliance with this condition. "No loitering" and "No soliciting" signs 
shall be posted on the building exterior. Fallas shall be responsible for 
enforcement. 

ATTACHMENT 6 



• Store Operations (Interior). At the opening of each business day, the sales 
floor area shall be clean, stocked, and organized. All display shelves and 
racks shall be stocked with merchandise and arranged in a neat and orderly 
fashion. All floors and restrooms shall be cleaned and free from trash, debris, 
cleaning material, and graffiti. 

• Trash Enclosures. The trash enclosure shall remain wholly inside the building. 
If the applicant desires to move the trash enclosure outside, then the proposal 
shall be reviewed by the Community Development Department and the Public 
Works Department, and meet all City of Santa Maria standards. 

• Shopping Carts. All shopping carts shall include a pole of sufficient height to 
retain the carts within the store. Should any carts be removed from the 
building, then they shall be controlled either by an electronic wheel locking 
system which prevents the carts from leaving the premises or through an 
outside contractor that shall retrieve all off premise shopping carts on a daily 
basis with penalties and fines for noncompliance. 

• Floor Area. All 85,900 square feet of the building shall be utilized for sales of 
taxable merchandise excluding areas for offices, restrooms, warehouse, and 
shipping/receiving, in accordance with Exhibit C, date stamped April12, 2013, 
attached hereto and incorporated. The sales floor area may not be altered 
without the review and approval of the Community Development Department 
and/or the Planning Commission. 

• Uses. At no time shall Fallas be subdivided or sublet, leased or used by other 
businesses or tenants; or be used or operated as a swap meet. 

• Store Categorization. Fallas shall maintain for the life of the store the highest 
ranking, currently "AAA", in the Fallas organization and shall not be converted 
to a Factor 2 U, or any other store without complying with the requirements of 
the Implementation Section of the Downtown Specific Plan (refer to Condition 
12). Fallas shall open each business day as the highest ranking store, 
currently "AAA". 

• Security. Fallas shall employ an armed security guard to patrol the building's 
exterior and parking areas during all business hours. 

• Parking Lot. Prior to the public opening of the store, Fallas shall provide 
$50,000 to the City for slurry coating, sealing, and restriping the parking lot 
and access drives adjacent to their building. 

NOW, THEREFORE, BE IT RESOLVED that the Planning Commission of the 
City of Santa Maria recommends to the City Council that the City Council approve the 
Downtown Specific Plan Development Review Permit (DSPDR-2013-0001), attached hereto 
and incorporated herein by reference; and 

FURTHER, that said Planning Commission recommends to the City Council that 
the City Council condition the project with the conditions as noted in the Community 
Development Staff Report, dated April 12, 2013, incorporated herein by reference and on file 
with the Community Development Department. 



APPROVED at a regular meeting of the Planning Commission of the City of Santa Maria, 
held April 17, 2013, by the following roll call vote: 

AYES: Commissioners Andrade, Brown and Quigley 

NOES: Commissioner Dickerson and Chair Waterfield 

ABSENT: None 

ABSTAINED: None 

City Planning Commi 

ATTEST 

fJL ~ PEG~~ODS, ASSISTANT SECRETARY 
City Planning Commission 



LIST OF BARGAIN BASEMENT STORES IN SANTA MARIA 

ADDRESS 
DTSP 
(Y/N) Sq. Ft. Description of Discount Merchant 

AVERAGE ~g, ft, o/o of fi.Jea Sq. Ft. City-Wide Survey 

5,569 11.7% 33,411 Downtown Specific Plan 

7,184 88.3% 251,433 Outside the Downtown Specific Plan 

6,947 100% 284,844 Citywide 

AV~RAGE ~g , ft, o/o of fi.Jea Sq. Ft. By General Type of Retail Sales Space Classificat ion 

6,478 54.6% 155,469 New Retail •• Discount/Outlet Merchandise Space 

4,248 20.9% 59,475 Used/Secondhand 
If _. •r " 

23,300 24.5% 69,900 Flea-Market Space 

Map 
Area 

Count 

6 

35 

41 

Count 

24 

14 

3 

TYPE 
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July 17, 2013 

National Stores • J & M Sales • J & M Sales of Texas • FP Stores 
15001 S. Figueroa Street, Gardena, CA 90248 

Ph: (310) 436-2152 Fax: (310) 324-0319 

Gilbert A. Trujillo, City Attorney 
City of Santa Maria 
11 0 So. Pine Street 
Santa Maria CA 93458 

Re: National Stores, Inc., Pallas Store, Santa Maria Town Center 

Dear Mr. Trujillo: 

lffi~©[gDW~© 

JUL 1 8 2013 

CITY ATIORNEY 

Because of our concerns over the City of Santa Maria's reaction to the application for a 
Pallas store in the Santa Maria Town Center, we asked legal counsel to provide us with an 
opinion as to the effect of the Construction, Operation and Reciprocal Easement Agreement, and 

, the Disposition and Development Agreement, signed by the Redevelopment Agency of the City 
in 1987. 

I enclose a copy of that letter. I would like the opportunity to discuss this with you, prior 
to the August 6, 2013 meeting of the City Council. I can be reached at 310-436-2152. Thank 
you. 

Sincerely, 

J_.~)~ 
ls:n~: .J. Menichelli 

Chief Financial Officer 

cc: Alice Patino, Mayor 
Jack Boysen, Councilmember 
Willie Green, Councilmember 
Bob Orach, Councilmember 
Terri Zuniga, Councilmember 

rgarietz
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July 16, 2013 

National Stores, Inc. 
Sandra Menichelli, CFO 
15001 S. Figueroa St. 
Gardena CA 90248 

Law Office of K.M. Neiswender 
Litigation •:• Land Use •:• Business 

Post Office Box 24617 
Ventura, California 93002 

voice: 805.649.5575 
fax: 805.669.3265 

e-mail: kmn-law@sbcglobal.net 
website: www.kmn-law.com 

Re: Analysis of the Development Agreement, Reciprocal Easement and Staff Reports 
In Connection With the Placement of a Fallas Store in Santa Maria Town Center 

Dear Ms. Menichelli: 

At your request, I have reviewed and analyzed several documents, in order to form an 
opinion on the ability ofthe Santa Maria City Council to reject the opening of a Fallas store in 
the Santa Maria Town Center. The Council's decision appears to have been based upon an 
opinion that Fallas would not create a "first class shopping center" at that location, and that 
Fallas' inventory was not sufficiently upscale to meet a "first class" definition. In order to 
determine whether the grounds for the City Council's decision support a legally defensible 
position, we had to .analyze the documents that guide and bind the City (as successor to the 
Redevelopment Agency) and Fallas (as successor to Mervyn'~). 

I reviewed the following documents: 

1) Construction, Operation and Reciprocal Easement Agreement, recorded January 
7, 19 8 8 ("Easement") 

2) Disposition and Development Agreement, signed by the Redevelopment Agency 
of the City of Santa Maria on July 28, 1987 ("DDA") 

3) Planning Commission Staff Report, dated April12, 2013 ("PC Report") 

4) Staff Report to the City Council, for Council Meeting of June 18, 2013 ("City 
Council Report") 

My conclusion is that the City is severely limited in .its ability to prevent the Fallas store from 
opening. The Easement and the DDA do not allow the City to interfere with the placement of a 
Fallas store in that location, and a Council decision that purports to reject a Fallas opening may 
be subject to legal challenge, on several grounds. 



Sandra Menichelli, CFO 
July 16, 2013 
Page Two 

Fallas purchased all rights and interest in the 86,000 square foot former Mervyn's 
location in March of2013, and began improvements to both the interior and exterior after 
submission of plans to the City. The improvements updated a store that had been shuttered for 
more than five years. 

The Mervyn's store is part of a larger shopping center. As noted in the Recitals in the 
Easement, the center includes the Mervyn's parcel (now the Fallas parcel), the City's parcel and a 
"Developer Parcel." The Developer Parcel is currently owned by Gary Grossman, and includes 
current tenants Big 5 and Rite Aid. 

The Easement's Recitals go on to state that the three parties- Mervyn's, the City and the 
Developer- intend to develop their parcels in conjunction with each other, as "integral parts of a 
shopping center." The Center is to be developed pursuant to the provisions of the DDA, and in 
accordance with the terms of the Easement; all parties are bound by both the DDA and the 
Easement. 

There are several references in the documents to the requirement that the development is 
to be a "first class shopping center. The definition of "First Class" is found in the Easement. It 
states: 

"The term 'first class' when used in this Agreement in connection with the 
development, maintenance, operation or condition of the Shopping Center, or any 
portion thereof, shall refer to a comparative standard of quality judged in 
accordance with other similar well-maintained shopping centers within the same 
geographical location as the Shopping Center." (Easement at p. 79, ~ 16.5) 

It should be noted that the Easement does not single out the Mervyn's location as separate and 
apart from the other parts of the center. The Mervyn's location is to be part of the larger center, 
and the entire center is to be "first class" per this definition. In the Easement, there are multiple 
definitions in Article I, none of which address inventory or the cost of an item to be sold. Rather, 
the Easement and the DDA all refer to the appearance of the center, and the need to keep the 
center in good condition, with all buildings to meet certain design guidelines in order to maintain 
a unified appearance (see, e.g., pp. 20-21, ~ 3.2 and~ 3.3) 

The Easement declares that: 

"The Shopping Center shall be used only for retail and commercial purposes 
which are compatible with the operation of a first class shopping center, which 
shall be limited to the development, construction, leasing, operation and 
maintenance of retail and commercial business establishments and related 
facilities such as the Common Area." 

It must be stressed that once the Center was constructed in accordance with the design and height 
guidelines, the City's ability to interfere with the operation of an individual store was severely 
limited. For example, in~ 3.4, Mervyn's and the Developer may, "at any time and for any 



Sandra Menichelli, CFO 
July 16, 2013 
Page Three 

reason within Meryyn's or Developer's sole discretion" demolish or remove any of the 
improvements, and need not replace those improvements. Further (also in~ 3.4) if Mervyn's or 
the Developer wish to remodel, replace, alter or add to the Common area, they may do so without 
approval by the City, ifthe improvements to be remodeled" ... have become worn out or 
obsolete, so long as such remodeling, repair or reconstruction will not substantially alter the size, 
height, bulk and exterior appearance of the building or improvements as they existed prior to the 
remodeling." (~ 3.4, p. 23). Again, the focus is on the outside of the buildings, the uniformity of 
the design, not the inside of the structures. 

This provision (~ 3.4) is expanded upon in ~ 9.1 (b) (on page 62) which states that if a 
party wants to make exterior changes, those changes are to be submitted to the other parties for 
approval. The other parties have 30 days to approve or request changes. Fallas did in fact submit 
plans, exterior elevations and other documents to the City for review, and the City approved 
those documents through the Community Development Department. Fallas' plans also called for 
bringing the structure into ADA compliance. The City did not, at any time, indicate to Fallas 
staff that the approvals were subject to City Council approval. The 30-day approval or 
disapproval period is long past. 

The Easement specifically states that, in regards to modifications of the parcel: 

"No Party shall arbitrarily or unreasonably withhold approval of the plan or 
recommend changes in a plan which otherwise conforms with the criteria 
specified in this Agreement." 

City staff approved the Fallas plans as presented, with minor changes. The work began and was 
nearing completion with the City Council rejected the Fallas application on June l81

h. 

In paragraphs 3.6(a) and 3.6(b) of the Easement, the Easement prohibits any use of the 
parcel for the conduct of any "offensive, noisy or dangerous trade" or "any activity which 
physically interferes with the business of any other Party or Occupant of the Shopping Center." 
Some examples include the display of merchandise outside of the exterior walls, sidewalk sales 
or "any other unreasonable use of its Parcel not compatible with the operation of a first-class 
retail and commercial shopping center." There is no language in the Easement which forbids a 
type of merchandise being sold in the Mervyn's parcel. There are limitations on use, such as a 
ban on veterinary services, but there is no language that says the occupant of the Mervyn's parcel 
cannot sell an item in inventory for $5.00 rather than $15.00. The City Council's criticism of 
Fallas as having merchandise that costs too little is not based upon anything in the Easement or 
the DDA, yet it is these two documents that govern the relationship between Fallas and the City. 

The Easement does not allow any party to unreasonably withhold approval for any 
"approval, consent or satisfaction" (p. 79, ~ 16.4). Nevertheless, even though the Easement does 
not allow the City to approve or disapprove inventory, it was disapproval of inventory that was 
given by the City Council as the reason for denying the permit for Fallas. 
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Thus, because City staff approved Pallas' plans and allowed Pallas to begin work on the 
store and because the City Council did not notify Pallas within 30 days of its intent to withhold 
consent under the Easement; because there is no provision in the Easement that allows the City to 
disapprove the Pallas store based upon inventory; and because denial of the Pallas permit based 
upon its inventory (which is legally indistinguishable from Mervyn's inventory) is unreasonable 
and arbitrary, I have to conclude that the City Council's action was not legally supportable and 
opens the City to liability for its actions. The City Council's decision is not in accordance with 
the Easement. 

The DDA also supports this conclusion. In Exhibit D to the DDA, in the section entitled 
"Scope ofDevelopment," the document emphasizes cooperation between the parties: 

"The Parties shall work together to ensure the compatibility of design for all 
improvements developed or redeveloped within the Site. The Parties will 
cooperate and direct their respective consultants, architects and engineers to 
cooperate so as to ensure the continuity and coordination vitally necessary for the 
proper and timely completion of the development of the Site under the 
Agreement." (DDA, Exhibit D, page 1) 

On page 10 of the DDA, there is an entire section devoted to the requirement of cooperation 
between the parties. The City and Mervyn's agreed that the City would provide all land use 
approvals for the "design, development, operation and maintenance of the Shopping Center as 
contemplated by the Agreement, all in form and substance and with conditions acceptable to 
Mervyn's and Developer." The parties were to cooperate to effectuate the terms of the DDA, 
and if the City failed in its responsibilities, the City had to indemnify Mervyn's from all 
obligations, costs, expenses, and attorneys' fees arising out of such failure (Exhibit D, pp. 10-11 ). 

It appeared at first that the City understood its obligations under the Easement and the 
DDA. The PC Staff Report noted that the application had to be reviewed by the City Council 
(not merely by the Planning Commission) because of a recent change to the Downtown Specific 
Plan. The amendment to the Specific Plan stated that if a proposal would occupy more than 
5,000 square feet, then a "Downtown Specific Plan Development Review Permit" was required. 
The PC Report made findings, which were adopted by the Planning Commission, stating that the 
Pallas project was consistent with the Downtown Specific Plan and the conditions of approval 
being imposed upon the project. The PC Report referenced the Easement, but did not go into 
details of its contents. 

Two months later, the staff report for the City Council discussed the Easement conditions 
in more detail, focusing on the language "first class" shopping center. For the first time, the City 
began to refer to Pallas as a "discount" store, without defining the term. However, the City 
Council did propose, on the same date and in the same agenda item, a moratorium on "bargain 
basement" stores with inventory at a certain dollar amount. At no place in the Easement or the 
DDA is there language allowing the City to establish the type or price of inventory at any store 
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within the shopping center. Staff attempted to rely upon the term "first class," but as noted 
above, that term refers to the appearance of the center, not specific inventory terms. Further, the 
Council Staff Report included a list of so-called "discount" stores that were allegedly the same as 
a Fallas store, and the list included multiple second-hand stores and "dollar" stores that had no 
rational connection to the Fallas inventory. 

At this point, City Staff has been directed by the City Council to come back with a set of 
findings that would support denial of the permit. I believe this will be difficult to do. 

As noted by staff at the time of the Planning Commission hearing, the F alias store is 
consistent with the Downtown Specific Plan, the Easement and the DDA. Even if it is not 
consistent with the Specific Plan (as alleged in the second staff report, prepared for the June 
hearing), because of the language within the Easement and the DDA, the store is a legal non
conforming use and must be allowed to continue. 

The Easement and the DDA do not allow the City to become retailers-by-proxy, picking 
the type and price of inventory for a successor to Mervyn's. The City Council's attempt to 
categorize Fallas as a "bargain basement" store, by comparing it to thrift stores and dollar stores 
is exactly the type of "arbitrary and unreasonable" behavior that is prohibited by the Easement 
andDDA. 

As explained above, there are three reasons why the City's actions may be subject to legal 
challenge: 

1) City staff approved Fallas' plans and allowed Fallas to begin work on improvements; 
because the City did not notify Fallas of its intent to withhold consent within 30 days, as required 
by the Easement, it cannot now do so. To withhold consent now would subject the City to 
potential liability for breach of contract, and perhaps estoppel. 

2) There is no provision in the Easement that allows the City to withhold the Fallas 
permit based upon inventory. Denial of the Fallas permit based upon its inventory (which is 
legally indistinguishable from Mervyn's inventory) is unreasonable and arbitrary, a violation of 
the Easement. Again, this may subject to the City to potential liability for breach of contract and 
estoppel. 

3) The City is trying to claim that Fallas is a "bargain basement" store and that such a 
store is inconsistent with the Downtown Specific Plan. The findings that must support such an 
inconsistency finding will necessarily be arbitrary. This may subject the findings to attack in a 
court action, which would require the City to bring the entire matter back for further discussion. 
If we prevail in court, we will (under the DDA and Easement) be able to ask for an award of 
costs, expenses and attorneys' fees. 
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This is a preliminary analysis. We may be able to determine that there are other avenues 
for holding the City accountable for violation of the Easement and the DDA, if given additional 
time to review the record. Please call me with any questions or comments. 

Respectfully, 

Kate M. Neiswender 

cc: James Moose 
Remy, Moose & Manley 



July 30, 2013 

Mr. Rick Haydon 
City Manager 
City of Santa Maria 
110 E. Cook Street 
Santa Maria, CA 93454-5190 

Dear Mr. Haydon: 

15001 South Figueroa Street 
Gardena, CA 90248 

In an effort to find reasonable and mutually satisfactory conditions to the approval of a Fallas store within the 85,900 square foot vacant building located at 201 Town Center West in the City of Santa Maria, Fall as agrees to accept the following conditions: 

1. Items 1, 2, 3, 10, 12, 17, and 18 as stated in the Community Development Department Special 
Conditions section of the Downtown Specific Plan Development Review Permit (Revised) dated 
June 18, 2013 (a copy of which is attached). 

2. Items 4, 5, 6 and 7 provided that these conditions apply only to property operated by Fallas at 
201 Town Center West. 

3. Item 8 provided that the following sentence is added to the condition: Fallas will maintain these standards in a manner consistent with other major retailers in the Downtown area. 
4. Item 9 provided that the last sentence (The sales floor area may not be altered without the 

review and approval of the community Development Department and/or Planning commission.) 
is deleted. 

5. Item 13 provided that the last two sentences (All shopping carts ... fines for noncompliance.) are 
removed and replaced with the following: All shopping carts will have a security alarm tag 
affixed such that the cart will sound an alarm to deter its exit from the store. 

6. Item 14 provided the phrase in the first sentence "at all times" is replaced with "when not in use". 
7. Item 16 provided that the word "exterior" is inserted between "All" and "signs" in the first sentence. 
8. Item 19 provided that "$50,000" is replaced with "$30,000". 
9. Item 21 provided that "inventory," is removed from the first sentence. 

With regard to Item 11, Fallas agrees that at no time will its store be used or operated as a swap meet. Fa lias reserves its rights to subdivide, sublet, lease or be used by other businesses or tenants under the Reciprocal Easement Agreement recorded January 7, 1988 and all amendments thereto. 

rgarietz
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July 30, 2013 
Mr. Rick Haydon 
Page 2 of2 

With regard to Item 15, Fa lias will operate and maintain the trash enclosure in a manner consistent with 
Mervyn's practice . 

With regard to Item 20, Fallas will employ loss prevention and/or security personnel as needed during 
business hours to monitor the interior operations. 

I look forward to meeting with you to discuss the above conditions at your convenience. Please feel free 
to call me at 310-436-2152 with any questions or comments. 

Thank you for your consideration. 

Sincerely, 

JzL/ti:A ~~· 
sandra J. MU1ichelli 
Chief Financial Officer 



The Law Office of Marshall E. Ochylski 
Post Office Box 14327 

Delivery via Email 

July 30, 2013 

Gilbert A. Trujillo 
City Attorney 
City of Santa Maria 
204 E. Cook Street 
Santa Maria, CA 93454 

The Parsonage at Old Church Place 
876 Pacific Street, Suite 210 

San Luis Obispo, California 93406 

Telephone: (805) 544-4546 
Facsimile: (805) 544-4594 

E-mail: marshall@slolegal.com 

Subject: Vacant Mervyn's Building 
201 Town Center West 
Santa Maria, California 

Dear Gil: 

As we have discussed, my client Gary Grossman owns one of the three parcels that comprise the shopping center commonly known as Town Center West and I am writing this letter on his behalf. 

The largest store in that shopping center is the 86,000 square foot former Mervyn's location which has been vacant for well over 5 years. The shopping center consists of that Mervyn's parcel (now the Fallas parcel), a parcel owned by the City of Santa Maria, and a third parcel currently owned by my client which includes Big 5 and Rite Aid as tenants. 

These properties are subject to, and development is controlled by, a Disposition and Development Agreement, signed by the Redevelopment Agency of the City of Santa Maria on July 28, 1987; and a Construction, Operation and Reciprocal Easement Agreement, recorded January 7, 1988. 

These documents state that the three parties bound by the agreements (the owner of the Mervyn's parcel, the City, and the owner of the parcel currently owned by my client) intend to develop their parcels in conjunction and cooperation with each other as "integral parts of a shopping center." The mutual obligations under these documents require each of the parties to work together for the common interest of all three parties. 

Each of the parties to these documents must follow the explicit terms without the imposition of arbitrary standards which are not only contrary to those terms, but also set poor precedent 
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for the future vitality of the shopping center. The City cannot simply act unilaterally to 
impose new terms in addition to the terms of the existing agreements. 

These documents are in effect for a full 80 years and prior to that term cannot be legally 
terminated by the arbitrary actions of any one of the three co-equal parties to the documents. 

There are several references in these documents to the requirement that the development is to 
be a "first class shopping center. A "first class shopping center" is defined in these 
documents as a comparative standard of quality judged in accordance with other similar well
maintained shopping centers within the same geographical location as the Shopping Center. 

We will continue to work with the City and the other parties to these documents, as we have 
done in the past, to assure a "first-class" shopping center but we need full assurance that 
these documents will be honored in their entirety. 

Further, it must be noted that continued vacancy of the building not only costs the City 
significant sales tax revenues, but also could cost my client lease revenue given that many of 
his leases have co-tenancy clauses tying the rent to the occupancy of the largest space in the 
shopping center. It should be self-evident that it is in all parties' best interest to make sure all 
the lease spaces in the shopping center are occupied in order to keep Town Center West an 
economically viable centerpiece of the community. 

In conclusion, we request that the City include my client as a required party in any decision
making process, and that the positive benefits of having the building occupied be properly 
considered and discussed during any such process. 

If you have any questions, or would like discuss this matter further, please contact me 
directly. 

Sincerely, 

Marshall E. Ochylski, 
Principal Attorney 

cc: Larry Appel 
Gary Grossman 
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